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Late One of the JUSTICES of the 


COM M ON-PLEAS.! 
Jn Two Parts. 
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The Fiſt PART 
Containing Sclet CASE S Adjudged in the 
Kings-Bench, in the Reign of K. C HARLES Il. 


1 


Three Learned ARGUMENTS, One in che Kings Bench, 
by Sir Francis North, when Attorney General ; and Two in the Exchequer, 
by Sir Matthew Hale, when Lord Chief Baron. 


With Two TAB LES; One of the Caſes, the other of the Principal Matters 


The Second PART 


Containing choice CASES Adjudged in the Common-Pleas, | 
in the Reigns of K. CHARLES II. 221 74 MDZ $ land in the Three firſt 
years of the Reign of His now Majeſty KILL IAI and the late Q.M ART; | 
while he was a JUDGE in the ſaid Court : With the Pleadings to the ſame. 

a &b $ © 

era! CASES and PLEADINGS thereupon in the Erchequer-Chamber 

upon Writs of ERROR from the Kings Bench. 

Together with many remarkable and curious Caſes in the Court of Chancery. 

W herero ze 2d ded 


Three exact TABLES; One of the Caſes, the other of the Principal Matters, 
and the third of the Pleadings. 


Aich the Allowance and Appzobatton of the Lord Keeper and all the Judges. 


. 
Printed by the Aſſigns of Richard and Edward Atk Eſquires ; for 
Charles Harper at the Flower de. Lace, and Jacob Confon at the Judges 
Head, both over againſt St Dun/tan's Church in Fleerſtreet,M DC XC VL. 
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E all knowing the Great Learning and 
Judgment of the Author, do (for the 
Benefit of the Publick) approve of and allow 
the Printing and Publiſhing of this Book , 
Intituled,T he Reports of Sir Peyton Ventris Kr. 
Late One of the Fublices of theCourt of Common. 
| Pleas. 
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when Lord Chief Baron. 
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TO THE 
R EAD E R. 
H E Name of the Reverend and 
Learned JUDGE, who was the 
Compiler of theſe REPORTS, 
will a ſufhcicnt Invitation to 
the Underſtanding Reader, not only to 
caſt his Eyc upon; but ſcriouſſy to peruſc 
them. 
And as my Lord c in his Commentary 
upon Littleton Col 249. b.) ſays, That for the 
moſt part the latter 7 ſolutions and Fudg ment: 


are the ſi fore» and therefore beſt to Seaſon 
Students with at the Beginning, both for the 


ettling off their Fudgments, and retaining of 
1455 e . = eaſter to be * 
than the Ancient: So it is to be ho 

that theſe following R EP OR 
Collected with Care, Diligence and Expc- 
ricnce, by the Learned Author thereof, 
will fully anſwer theſe Directions given 
by that beſorc-· mentioned Famous Lawyer. 


2 The 


— 


To the Reader. 


The Author of theſe REPORTS was 
ſo Eminent in his Profeſſion of the LAWS, 
that ſhould I preſume to give a Character 
of him, it would come very ſhort of His 
great Worth; and therefore I ſhall only 
commend him to the Courtcous Rcader, 
where he will find his own Character given 
by himſclf. 


Vale. 
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FIRST 
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Bram d. Cunningham p.303 

am! v Guy 109 
Ambarſi's Caſe of Grays 187 
Anger v Brewer 343,350 


Anonymus's 2,34. , 11,12, 13. 
17. 18. 20,1, 24.16, 28.31, 37,3 


34-37, 38.39.40 22 42.434546, 
27220 1,5 7725 60.6 1,6 
ae + YH 9 3.95, 


109, A v6 109,111,014, 
115. 117, 120, 126, 127, 132, 
L33,135,142, 143.146, 165,166, 


IQH,LIL,LEZ, LE], 2121, LJ}, 
*14 236, 339, 27 249.2 a 
153.256,23 161.4 
264,265, 23 26847274 
2.76,292,293,495, 296, 298, 30 


308, 309,310,315433 3-32 5.337, 
328,329, 339433 1,33 333» 1335. 


336. 337.338.343, 344-345-346. 


348, 349» 359, 35, 353+355.356 
3974359, 361, 364, 366,367, 369 


PART: 


Altec v. Ballard 
Athyns (Sir Robert) v. Halford * 
99 
Auberie v. James 99 
Aubin (Sc.) v. Cox 180 
Auſtin's Caſe 183 
Anſtin's (Aarbarine)] Caſe 189 
B 
Ains verſus Bigger(dale 5 
Baker v. rode 255 
Baker v. Bakers 313 
Baldway and Ou/ton 71 
Balting/aſſes (Lady) Caſe 64 
Karber v. Fox 159 
Karkly v. Paine 28 
Rarnard Mitchel 114,126 
Barnes v. Brudde! | 
Barnes v. Hughes pj 
arrett u. Milpard & af 7 
's (Sir Anthony) Caſe 6 
s (Wiliam) 
itmore _ Ux' vGraves * 
v. 2 
99 Beafly's 
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The Names of the Caſcs, 
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Beaſly's Caſe 301 Clue v Baily 
Bedeiff & vx v. Peli & Us — Cole v. — 4 
Bell v. Thatcher 5. Cole peppers 
Bellew — Norman 4 & — — 

"Norman 254 v. Pace 
ie we de 72 Cote v. Sy 1347 
Berry v. Bowes * 369 /Coriten (Sir ee 
eee 11 OW. = | 

avaſer 6 Cotton v.Daintry 29 

Biron's (Lord) Caſc 100 cs Cale 69 
Blackamore v. Mercer 221 — v. Matthews 2 37,2 » 


Blackman's Caſe 304 Crawfoot v. Dale 


lake y—— 240 67000 ſen v. * 
ton. v. Cannon 271 — =. rh 8,90 


Boſvile v. Coates g 5 Croſſe v. Winter 
Bourne v. Maſon C al 6 Croſſing v. Scudamore hes 
— hep > 193;211,217 Curtis & aÞ v. 2 297 
195 Curtis v. Inman 364 
— Caſk £ 19 Cuts v. Pickering Wo 
Brell v. Richards 165 
Brown's (John) Caſe 243 D 
Brown v. London 1 -_ 
Brown v.Wait Acon's Caſe — 
Balmer v. Charles Pawlet Lord 85 Dacres v. Dancomb 
John 160 Davenant v. The Biſhop of Sulitharg 
ev Peale © 262 227 
—— 's (Thomas) Caſe 13 Davisv Wright & at 12S | 
es Caſe zos Davisv. Frice 317 f 
— s Caſe 48 ö 152 


Butcher v. Cowper 
= 


Aptain C's Caſe 
Cabell and Y awughan 
Calthorpe v. 
Cartwright v. Pinkney 
Caſtilian v. Platt 
Catterel v. Marſhal 
Cheſter v. Wilſon 
Cheſters (Lady) Caſe 
Clarke v. Phillip s @ al, 
Clarke's Caſe 

Clayton v. Gillam 
Clerke v. Cheney 
Clipſham v. Morris 


183 


a 2 — at 


I rbean mr A 4 Ade 
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Containcd in the Firſt Part. 
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133,134 

11 

5 
187 
15,311 
108, 110 3,256 
211 
166 

. 

16 

rs 
206 

1 

83.6 
113 
102 
55,80 
185 
199 

G 

Amage's Cale 368 
Gavel and' his Wife + Blrker 
$53 
Gifford v. Perkins 77 
Gilman and Wright x1 
Gilmore v. 330 
Girling v. Alders 73 
Grrlington v. Pitfteld 47 
Glyn v. Smith 46 
Goff v. Loyd 191 
Goffe's Cate 216 
Green v. Cubit 70 
Gregory v. Eads 27,39 
4275 605 Thomas) Caſe 4 
Gybbons v. North 75 


H. 
Alt v. Phillips 61 
Hall's (Jacob) Cale 167 
p V. Cater 24} 
Fanway v. Merr 28 
Haring Cale 324,397 
v. James g2 
— Caſe 78 
Hawley's (Lord) Caſe 143 
Hm v.Trewant 101 
Heath v. Pryn by 


Hedg eborrow v. Roſenden 253 


v. Ward 2 
— (Sir Andrew) o.Dr.Burftal 23, 


| 2 
Herbert v. Merrit | - 
Herne v. Brows 119 
Aerring v Brown 68,371 
Herkett v. Le : 7 3 
Fiicke's (Sir William) Cale 154 
Hill v. fo 
Alinchman v. Iles 247 


Hocking v. Matthews 


276 

Hodſon v Cooke 359 
Holland v. EA: 178 
Horne v. Foie 47 
1 of Jane Lane) 
— and Dimmocke 119 
am v. et 111 
Hlotkins v. — 113.163 
He (Sir Jobs) v Woolley r 
How's Calc 209 
How v. Whitfield 339,339 
Hlowlet v. Carpenter 311 

L 


—'s Gale 323 


Jackſon v. Gabree 51 
v. Pierce 269 
James v. Richardſon 334 
b Joy 


I be Names of the Caſcs, 


Jay v. Bond 222 TheKING v. Webb 17 
Jaj s Caſe 302 — 16 
9 9 
Jemey v. Norris 105 


e Hunt ing 263 L 


14.15 
2879 % * 13 Ampereve ü cit 
Janes v. Powell Frenchmens Caſe 63 
. (Sir 1 v. The cue of . — v. =. 


v. Foren 
Ipamongers (Company of nal La . Hiaſtey 
| Ir. Geiceſter” . of) C 
1 v. Ledgjoghaw „ 167 Lewyn v. Forth 8 
1 v. Gregory 32 Lincoln (the Biſhop of) v.Smith 3 
Lion v. Carew 91 
. K ' Littleton's (Sir Thomas) Caſe 270 


50 wT | Lomax v. Ar PETIT 
Atharines (Caſe of St.) Hoſpi 77 NDO N (Cale of gh Gy 41 
* 4 2d — 24 3223 
ent v. Har 9006 1 vor '} Va 
1 Ire 2 Dupeſter 26 


© 
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ent v. Der 1 
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V. Athins l 
— Bates 
—=—y. Benſon 
. Burford ws +. 3 
2. Clapham 4 
Sit Thomas Fanſhaw 331 e 

v. G een & a * * | 35 
— Humphreys 4 * 30» 
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Kae 2nd the Hundred 4 Nil. 

wort 418,z 
Memes (Sir William) v. Mets 2 
r v. Ward 9 
v. Cooke & af / 498 
n ont v. Da ( oy 

. Serjeant 237 s Caſe A 

I Serjeant and dmr 181 Monnington v. William — 


More 


E he * 
1 aa. wm 


Piget D. Bridge 


Contained in the Firſt Part. 


More v. Lewis 27 Player (Sir Thomas) Chamberlain of 
Moreton's (Mr. Juſtice) Caſe 30 London and Jones 21 
Morris's (Theodore) Cale 146 PFlayters v. Sheering 


6 
Morſe ( Simon) v. Sluce 190,238 Plomer (Sir Walter) v. Sir 725 
Moſdel, the Marſhal of the Court, Nr 


wv, Middleton . xſen and Aſoford v. Crifpin — 
Meter am "we # 7 ig V. 72 xphen _ 
4 Ruder 97 

" Aus v. Ricroft 26,44 


oe 38 
Oell v. Ne rettymay's ( y x 10 
Dt ws F 


Nokes * v. Shears 100 
avis and Cafuil. . - .- Fior v. .- | 2 
Marton v. Harvey 2 — Proflor v. Newton I 70 
Nurftie v. Hall 10 Pridyerd v. Thomas " 
| Pockle v Moor 191 
Putt v. Vincent 76 
Putt v. Noſworthy 135 
R 
Ally ind Delbow v. id 
r. P — Whital * 
: 2 v. Wilmot 220 
e v. Denton ie v. Crop 7 
N — Dr. er de f _ 2 0 
arker v. Welby ; 8 Richardſon v. Disborow 291 
Richmond Duke of) v. Wiſe 124 
Robinſon v. Pulford 43 
2 v. Woolly 306,3 19 
, 75 5 — 2p 
Pellow uv. Xi for Rumſey v. Rawſon 18,25 
Pepis's Ge Ruſhden v. Coll ins 44 
Perill v. Shaw 
Perrie's Caſe 8 
Perrot v. Bridges, ' 
Peters v. Opi 1 Acheverel u. Frogate 148,161 
Peterborough (Earl of) v. | Sands v. Rudd 186 
Mordant © = Sard wv. Ford 98 
Pettus 's (Sir Thomas) Gale, ., 1 10, Saupders v. Williams 319 
* (ar Robert) Caſe 346 — — TIS 198 
d Hes | 5 of ) v. cr 36 3 
F . Meru — Graham & a 364 
"Pierce v. Win 210 
Pit-fon v. Ridge 260,262 


The Names of the Ce 
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Skinner and Ganter . Co 12,1 ” 
Skinner v. Webb I 168 
Stirr and Sites 2 3 W 


Smith's Caſe 
Smith (Sir William) v. Wheeler 128 


Smith v. Butterfield x Aldren v. Refearie * 
Smith wv. T Aga 397,316, — W Malter v. Watemas 2 
r Caſe of the of Walter v. Channer 
af} © 142 Ward v. Rich 03 
Sparkes v. Martyn _ x: Wardv. Forth 
Stanlack's Caſe 4 181 — v. Edwerds os 
Steed v. Berrier 341 v. Cue 248 


5 Serlim (Sir Samuel) v.Tarner 206 (Door) v. Batchelor G 


Stone's Caſe 4 „ 
s Caſe Wells v. Wells 


Seger 2nd Quin,” 238 Wellb».Bell 
T 


Ailour v. Fitzgerald 137 

Tarlow and Rous v. Fare 8 
7 r's Caſe 293 
Thodie's Caſe Fo 
Thomas v. Butler 217 
Thomlinſon v. Hunter 5 Wixgate and Stanton , 
Thrower's Caſe William Stanton 
Thyme (Sir Henry e v. "Sc Wifſe's Caſe | 

James Thynne Wood v. Coat 

Tell v. Dawſon 15 — Afton 
Tothillv. Ingram Wortley (the Lady) vH, 
Twiſle tow v. Hobbs . ”" Wright v. Johnſon 


V 


han and 
Mx — * 2 clay 


Vertue v. Bird 310 


ADVERTISEMENT. 


Note, That the Author of theſe Reports, has reſert d to Crote's Elizabeth 
as the firſt Part, and Crote's Charles as the third Part of thoſe Reports,c 
in the firſt thirty Sheets of the Firſt Volume, in which Sheers Shoers he 
referr'd to Croke's Charles of the firſt Edition as the firſt and Croke's. 
Elizabeth as the third Part.of thoſe Reports. A 
Term. 
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intiff. And this Wot 


comen and Lee in this 


to A. and then another Leaſe is 


commence aſter 


„ be cannot be puniſhed ; foz the 


med in the Statute cannot award Proceſs out of t 


and thereſoze fo2 that reaſon there ſhould be teme 
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this Caſe, the Nod Reddendum 


Note, It was (aid in 
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5 Hill. Anno 20 & 21 Car. II. in B. R. 


Gilman and Wright. 


Urgh moved againſt Wright (Steward of Havering Court in 
)foz refuſing to admit Gilman an Attorney in this Court, 
foz a man in an Atton ſued againſt him there; alledging, 
— the Courts of Weſtminſter might Pꝛactiſe 

| neither had they a Preſcription 02 Charter 
a certain Number of Arrorneys of their own, and to ex⸗ 


was the general Uſage of thoſe Inferiour Courts 
their own Atrorneys , tho the Court ſremed to 
ought not by Law to refuſe Others; and it 
ſo Adjudged in the « 5th of Car. . in one Darcic's 
would be Adviſed until the nert Term. 


be 
Subpœna d foz a Witneſs, may have a Wric 


Note, One who is 
of Priviledge to poten htm from Arreſts in going and returning. 
Anonymus. 
to the Court of the Marches of Wales, 
diſcended to an Infant, which were 


not only enjoyned the poſſeſſion of thoſe 
diſcended to htm. And it was ſaid by the 
d not Dequeſter Lands at all, foz the per- 
a Decree of their Court to pay Money. Foz they can 
in perſonam, & non in rem. 


+ Termino 


12 


Termino Sanctæ Paſchæ, Anno 21 Car, IL 
In Banco Regis, 
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i 


x 
22 


But the Court inclined to diſallow this ; fo2 here the ground of 
the Action, is the cauſleſs troubling of him to put in Ball: But 
when a man is Tndirted, he lies under the ſcandal of the Crim 
until he is acquitted, 

Another Erceptton was, That this Bill being in the nature of a 
Writ of Conlpiracy, there being One only found Guilty, the Action 
fails. But it was ſaid, True,tt is ſo in caſe of Conſpiracy to 
Indic One of Felony ; but here tis rather in nature of an 
Action upon the Caſe , and the Conſpiracy alledged by way of 
aggravation, Firz. N. B. 116. Et Adjornatur. 


Anonymus 


—— — U — 
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Anonymus. 


lndictment was removed bither the lat Term out of 
Middleſex, againſt Edward S. of Perjury, and he was named 
Edward all along in the Indiament unto the Concluſion, and then 
it was, & ſic prædictus Jaume commilit perjurium. The Court 
was moved that this might be amended, and it was ſatd, 1ndi- 
dictments removed out of London have bien amended by the ©- 
riginal, fo} they do not certifie that, but only a Tranſcript ; and 
a Jury have been reſummoned to amend an ladictment found in 
this Courr; and in this caſe, if by Eramination of the Clerk of 
the Peace it appeared, the Indictment certifies varied from the 
O1ziginal, it might be amended ; ted Curia adviſare vult. 


Nota, If a Venire Facias be returned and not filed, a new one 
may be taken out. 


Thomas Burgen's Cale. a 


A ladictment was brought againſt Thomas Burgen, fo; (:1- 
ling Ale in Black Pots not marked, and doth not contiude 
contra ſormam Statuti. and held to be good enough, {oz the Com 
mon Law appoints juſt Beaſyres ; and tho the Statute adds this 
circumftance, pet the Crime being at the Common Law, the con- 
cluſion is as it ought to be. 

Where a Statute makes an offence moze Penal, (as that which 
depzives one that Steals the value of Five ſhillings , out of a 
dwelling houſe in the day time, of his Clergy,) vet the con⸗ 
clufion of an Indictment in that caſe is not contra formam 
Statuti. 


Nota, There one is ſued by a name with an Alias, the Ad⸗ 
dition muſt ever be expzeſſed after the firſt name. 


Clerke and Cheney. 


N Treſpaſs fo} bzeaking of his Cloſe, the Defendant juſtifies 
by reaſon of a way from his Youſe thozough the place where, 
uique altam viam regiam in parochia de D. vocat. London Road, 

and Iſſue was jopned upon the way, and found foz the Platutiff; y;g_ Hob. 

ft was moved in Arreſt of Judgment, that there was no Iſſue joyned, 1 $9. 

fo2 the incertainty of the terminus ad quem, whether this way 
ſhould lead, and one that juſtifies foz a way, if he alledges the 
place from whence , and to which, and that it leads over the 
place where, tis ſufficient, tho" he miſtake the other mean paſſa- 
Jes 
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14 


Paſch. Anno 21 Car. II. in B. R. 


ges of it, and tho' this be the Delendants own Plea, yet he 
— o_b it, not being certain enough to make an 

Sed non allocatur, fo2 in regard it is found he had a 
the place where, it is not material to the juſtifi 
leads, it being after a Uerdict, when the right of 
tried : And it is aided at laſt by the Statute of Oxford 
And ſo Twyſden ſatd, it was 
Serjeants Inn, he putting the Caſe to them at 


K 


8 8 


2872 


2 
25 


ol the times (the 
no Induction followed t n, until the Kings 
this Inſtitution was 1645. Boon after the Defendant was 
in this Church by an Ozvinance of Parliament, 
joyed it ever ſince; and there was an Act of Parliament made, 
12 Car. 2. which confirms Biniſters in their Poſſeſſions of any 

they came not in by Admiſſion, Jnftitu- 
tion and Induction, accoꝛding to a Fon uſed in thole times, 
in which Ac there is alſo a Clauſe of Reſtitution of ſequeſtrcd 
ces as they had been ſeized of by taking 


It 


HEE 
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It was allebged on the Defenvants five, that the Plaintitf pꝛo⸗ 
ving ndthing of a Pzeſentation; the Inftitutton coutd not be ad⸗ 
mitted as Evidence ol tt, ally in this cafe, where the Induction 
was ſo long after ; to which the Coutt did incline” And then the 
Oath of the Gzantee of the nert Avoidance was offered ; which 
was not admitted, the bis Jiitefet was executed by the Pze- 


ſentment. And © was ah, an Aſſignoz might be 
a Ealineſs to the Aſſign + fo 


of a Leaſe, where there 118 
It was allo fuld, tht the Piatntitt was nüt wit 
clauſe of Reffieurlon;8f the Att of 12 Out. beräufe he as never lel⸗ 
dd by caldhg the Pots, Whith cannot be afitil Intücttonl, tit- 
w Hare and Bicklets Cuſe, in the Comnithraries, quod 


coneeffum. 
was replied , That neither was the Defendant 
of Confirmation , becauſe the Rectory in que» 
Benefice with cute, fo2 there is belonging to it 
Uicaridge Endowed, and the Vicar comes in by Ad- 
n, Inſtitution and Inductton, who perfozms Divine Service, 
the Synodals and Procurations, repairs 


| 


il 


70 


miſſio 
pays 


2 


2 


+ 
12 


where there are two Incumbents in one Church, 
Admiſſion, Inftiturion and Induction, the 
ſcharge him of the cure of Souls. But Dona- 
ate cdnferred- by Laymen are fine cura. 


„Che Plaintiffs Counſel wotild have the Art of 
12 to be an Ac of Parliament, becauſe they not Sum⸗ 
moned by the Kings Writ; but the Judges would not admit it to 
be queſtioned, and ſald, That all the Judges reſolved, that the 
Act being made by King , Lords and Commons, they ought not 
now to pꝛy into any defects of the Circumſtance of calling them 
together; neither would they ſuffer a point to be ſtirred, where- 
in 
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The King verſus Webb. 


N an Action bzought againſt him fo2 imbeſiling of the Kings 

Goods, which was laid in the Declaration to be tn London; 

it was moved fo2 the King, that the County might be changed: 

And the Court held the King might chooſe bis County, and might 

wave that which he had ſeemed to have elected betfoze , as he 
may wave his Demurrer and joyn Jſſue, & contra. | 


Perrics Caſe. 


Jnfozmation of Fozgery againſt him, being an Attozney 

Pleas, it was alledged, That he had framed 
a certain CUriting in the Fozm of a Releaſe at Sherborn , and 
and gave it in Evidence at Dorcheſter, and 
out of Dorcheſter 


Trover and Converſion, among other t Plain ti 
112 de ſex bovibus, inſtead of Wes Sen Ne guilty 


pleaded, and found foz the Plaintiff, and entire Damages al- 


mn. 
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Rumſey verſus Rawſon. 
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Such an Action in the nature of Conſpicacy lies againſt one. And 
the Title of the Action in this Caſe is In placico tranſgr. ſuper ca- 
ſum ; and foz theſe Keaſons all the Coutt were of Opinion fox 
the Plaintiff. Vid. Ante. 


Braithwaites Caſe. 
B bought a Mandamus to the Mayor, Bailiffs and 
place of Alderman there, 


Burgeſſes of the Town of Northampton, to be reſtozed to his 


23 


Bur- 

King 

four 

taken, | 

Firſt, That it did not appear that he was ſummoned: foz it ought 
to have been, qui quidem Braithwaite poſtea ſummonirus fuir,and not 
ſummoniri procuraverunt. Sed non allocarur, — 
. 


all one. Otherwiſe, if it had been procuraverunt 
ummonire. 
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Wharton and Brooke. 
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Sir Thomas Player (Chamberlain of London) and Jones. 
the J That the By-Law in London, 
R nber s Sorts were refrained, was a good by 
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be called a Seſſion of Parliament unleſs the King 


It cannot 
an At. 
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That the Defendant 
Sheriff as amierced. 


the Sheriff returned a Non eſt 


Affidavit was made. 


Proceſs afainit one , 


inventus, and an 


8. 


- —_— — — ne —3ĩ 


Sheriffs Batliffs ; and the 


of the 


123322 21 


Anonymus. 


Trover and Converſion againſt Baron an 


d Feme, the 
Dusband 
whatever 


ad uſum of the 
pzeſent ; yet 


may be convertetunt ii ſhe were 
the act of her Dugband, x Cro. 


ad uſum proprium 


, Quod 
becauſe it muſt only 


veclared 


naught, 
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pay the 


nihil capiat, & 
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une next; w 


lo Words, and 


in an 
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appear 
allowed a 


Hanway verſus Merrey. 
| was, The Defendant had Covenanted to 
| the 24th ol 
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Aud Slocomb's 
to Bevel 
T was moved to quaſh a Return of Reſcous , 


Vi & armis in Ballivum meum 


5 


tioned at firſt ſhall be applied to all. 


mea adrunc & ibid' reſcuſſerunt, 
non allocatur; foz by reaſon-of ad 
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of Hart 


224 
FE 
8 
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coming but out 


to be pꝛeſumed, the 
Jury to find foz him, 


| had pald the Ju 


is, that they 
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make him a Travder.Rainsford and Moreton doubted. Wherefoze it 


1245 


they declined it, and the Jury founy a general Get dic fo; the 


was offered the Plaintiffs Councel to have found it Spectally; but 
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ol the Teſtatoz. 1 Cro. adjudged, that an Erecutoz may byzing an ; 


Action upon the Cale againſt the Sheriff; fo an Eſcape upon Meſne 
Proceſs ſuffered in his Teſtato2s life time. And the Court were 
clear of Opinion foz the Plaintiff, and ſaid it had ben fozmerly 
teſolved ſo in the Exchequer Chamber. 


The Lady Wortley verſus Holt. 


A Crit of Erroz was bzought to Reverſe a Judgment given 
in Dower in the Common-Pleas, which being affirmed in 
this Court, a Crit of Erroz was bought returnable in Parli- 
ament, which was diſcontinued by the Pzozogation of the Parli- 
ament. 

Another Crit of Ecroz was bzought Teſte the laſt day of the 
Seſſion of Parliament, viz. 1 March. Returnable 19 November, 


ie, where a Writ of 


cited a Caſe between Limmerie and {Limmeric 
Erroz was bzought Teſte 28 Noy. Returnable 28 Nov. proxime 
ſequent” in Parliament, and reſolved to be no Superſedeas, by teas 2 Cro.341; 
fon of the length of the Return. 


Anonymus. 


N Infomation was erbibited againſt A. B. foz cauſing to be 
framed,pzintedand publiſhed a Scandalous Libel, Entituled, ac. 


were Warrants from the Lord Arlington, P2incipal Secretarp of 

State, to ſearch the Lodgings of the Defendant, who was ſuſpe- 

„ r were found two of theſe Li- 
tinted, 

The Opinion of the Court was, That this was no Crime 

within the Jnfozmation, though he gave no account how they 


came there; and the hading of a Libel and not delivering of it 5 Co.125.8. 


to a Bagiſtrate, was only puniſhable in the Sarchamber, unleſs 
the Party maliciouſly publiſhed it. * 


Anonymus 
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The King Grants bona & catalla ſelonum, the Gzantte ſhall not 
have Felons Debts, noz bona & catalla Felonum de ſe. 


Termino Sanctæ Trinitatis, Anno 21 Car. IL 


not have a 


110 
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Hob. 197, 
300,301 
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Anonymus. 


Conviction was certified of one, foꝛ carrying of a Gun, not be» 

ing qualified accozding to the Statute, where the wozds 
in the Statute are, Upon due Examination and proof before a 
Juſtice of the Peace, 

The Court reſolved, That that was not intended by Jury, but by 
Witneſſes; and no Writ of Error lies upon ſuch Conviction. 

And an Exception was taken, becauſe it was befoze ſuch an 
one Juſtice of the Peace, without adding Nec non ad diverſas 
Felonias, Tranſgreſſiones, &c. audiend aſſign. And the Court agreed, 
ſo it ought to be in Returns upon Certiorari's, to remove Indid- 
ments taken at Seſſions. But otherwiſe of Convicions of this 
nature, lo; tis known to the Court, that the Statute gives them 
Authozity in this Caſe: 


The King verſus Benſori. 


N an Infozmation againſt him foz Ertoztion,an Jſſue was joyn- 

ed the day the Jury were teturned, and the King ſent a Criting 
under his Sign manual, to Sit Thomas Fanſhaw Clerk of the Crown, 
to enter a Ceſſer of Pzoſecution : And Palmer Attozney General af- 
firmed, that the King might ſtay pzoceedings ; yet notwithſtanding, 
the Court pzoceeded to ſwear the Jury, and ſaid they were not to 
delay fo2 the great 02 little Seal; whereupon the Attozney 
entred a Noli proſequi. 


Anonymus. 


Rover againtt Baron and Feme, and laid quod ad uſum pro- 
ö prium converterunt; and it was alledged, proprium might be 
applied only to the Busband; ſo alſo if it had been ad uſum ſuum. 
— —y—ę—-̃ —＋—— that 
udgment might be entted, Querens capiat per billam : 
Foz if it had been quod 1 ome 
could not have bzought an Action de novo. 


Note, A man is Outlawed in Middleſex, A Capias utla- 
garum may be ſued out againſt him ints any other County, with- 
out a Teſtarum. 


Anonymus. 
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eft fad um be living , « 


plead »w Cannot 


t 


Vid. Ante. 


the Court held it not remedied, either by the wozds oz in; 
Nokes and Stokes verſus . : + : 
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of the Act. 
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ited a Caſe adjudged 
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Bail 
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1 fl 


Aſſigned foz Error, that there 
caſe the 


no Writ of Error can be bought in the Exchequer 
was no Capias awarded againſt the Principal. But in that 


Chamber, but in the Parliament onlp. 
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Wingate and Stanton, the Bail of William Stanton. 


T was Reſolved, Chat where a Scire facias goes againſt the 
Bail in this Court, and two Nichils are Returned and judgment 


1» had thereupon 
Aiſo,after ſuch a Return it cannot be 
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If jj HEHE 0 
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Bail is relievable aniy by Audira qucrela But if the Sheriff Returns 
a Scire feci, they may plead it. Fiz. N. B. 104. l. 


Nota, A man cannot Releaſe a Debt by (is FW, 


aſſignatis. - 


Anonymus. 
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bis Guardian, which 
Attorney. 


ſo were inclined to Keverſe 
an 


:cob's Caſe in Hob 6. and 


Ante. 
his pzejudice : Not 
Wells verſus Wells. 


rogether Imperfect ; and 
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and } 
Court ſaid , That it was not like this Caſe, for here the 


Execurors, two ol them are under Age; quzre, Whe- 
(0 of 


they Mall all ſue by Attorney. 
An Infant may bing an Action 


8 


Note, 
pleads any thing to 


Far 


Judgment was al 
it; but gave further time. 


— Anno 21 Gar. IL in R R 


here was no Cont t- 


the ought to have 


Parrnerſhip, which 


82 


Conſideration ; lo it may be there 


they gibs Ke- 
n good Conlide- 
iſe , there needs 


no Survivorſhip ; (and the 
there were) which tho 


IHE 


. 


Termino Sancti Michaelis, Anno 21 Car. II 


Leaſe at Will, there muſt be an Averment that 


Mich. Anno 21 Car. II. in B. R. 


no Ejectment befoze the Liberate ; neither can the Sheriff upon the 
Liberate turn the Terre Tenanr out of poſſeſſion , as he is to 00 
upon an Habere facias poſſeſſionem. 


Clarke verſus Phillips & al. 


Lin the Crial in an Eje&tmenr, the Title of the Plaintiff's 
Leſſor appeared to be by a Remainder limited to him foz 
Lie upon divers other Eſtates, and that there was a Fine levied, 
and Proclamarions paſſed ; hut he, mithin the Five years after his 
Title accrued , ſent two perſons to deliver Declarations upon the 
Land, as the courſe is upon Ejectments bzought, 

The Court Reſolved , that this was no Entry 02 Claim to 
avoid the Fine, he having given no erpzeſs Authwzity to that 
purpoſe ; and the Confeſſion of Leaſe, Entry and Ouſter, by the 
Defendant, ſhould not pꝛejudice dim in this reſpect. Jn this Caſe 
— and Twiſden were of different Opinions in this Point, 
(Viz.) If he that hath power of Reyocation over Lands, &c makes 
a Leaſe for Life , whether it ſuſpends the Power only, as a Leaſe 
for years would do;or extinguiſherh ir as a Feoſſment a 


— 
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The King verſatr Monk & al. 


in this Statute, the 


15 


23 


was of Opinion, that it being a 


Juſtices inclined 
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Ruſhden ver ſus Collins. 


he Plainciff declared the Conſideration to be, 
preantea facto. After Verdict lo; the Plaintiff, it ws 
, that opere was too general, and. 


N an Aſſumpſit the Plaintiff declared, That in Conſideration that 
he would employ his skill and pains, and provide | 
for,and Cure a certain perſon of a Prh 


Pomfret verſus Rycroſt. 


1? a Writ of Covenant the Plaintiff declared, That the De 
demiſed to him a Houſe , with the uſe of a Pump; and 
ſuffered ir to be ſo bur of Repair, that it became Ulelels. 
Declaration the Defendant demurs ; and Counſel being 
either ſide divers. times, the. Court delivered thetr 
ſcverallp. , 

Keeling, Rainsford, and Moreton held, that the Action did lye, 
the Uſe of the Pump being part of the things Temiſed , whic 
CUomws make a Covenant, as in —_— Caſe, and in 
Spencer's Caſe ; Ia man let an together with 
to be taken in the Mood of the Leſſor, and afterwards 
is ſubbed up, there Covenant lies toz the And Rai 
this Caſe: It a mans Lets the Middie 
one, and the Upper to another , —_—_—_— — 


Mich. Anno 21 Car. II. in B. R. 
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Anonymus. | 
N Replevio, in the Court at Canterbury, the Defennant avow- 
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Court. Twiſden 


an Ejectment. 
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Girlington verſus Pirfield. 


Nan Action upon the Caſe, foz malitioufiy pzoſecuting of art 

Inditmenrt of Perjury againſt him, of which he was acquit- 

teo; upon Nor guilry pleaded , it appeared upon the Evidence, 

the Defendant was a Juſtice of che Peace, and pzocured 

ſome as Witneſſes to appear againſt him, and his own name was 
endozſed upon the lndictment to give Evidence. 


The agreed that this did not make him a Pzoſecuto2 ; fo: 
if a Juſtice of the Peace knows any perſon that can give Evidenee 
againſt is indicted, he to cauſe him to do it. But 
it was „Chat this Jndiament was 


on the Defendant's 
an Oper of the Seſſions. COheretoze Keeling Chief 
ſat, That the Plaintiff veſerved to be bound to his Goo 

bzinging of this Action. 4 


Horne verſus Ivic. 


fo2 taking of a Ship and Sails, the Defendant 
a command from the Governours and Society of 


Fi 


b 


— 


f 


1 


Ii: 


befoze Conviction. Neither were the wozds of the Patent very full 
to this purpoſe, fo2 they were only, That they ſhould ſorſeit ſuch 
Ships and Goods, and be impriſoned as by Law could be inflicted 
upon the Contemners of the Kings Authority, 8 Co. 125. Noy 183. 
nd the Court ſaid the queſtion was, Whether the King 
P2ohibit the Impoztation of Fozeign Goods; fox if be might, the 
Impoztation of them would cauſe them to be fozfeited ; And the 
Chief Juſtice (atv, The Ship alſo in which they! were ſhipped : 
But no Foxfeitureof Engliſh Goods could grow by Letters Patents. 
And admitting all this foz the Defendant, yet it was laid the 
Plea was naught. Firſt, Becauſe he juſtified by a Commany 
from a Cozpozation, and did not alledge it to be by Deed : Anz 
it was agreed, that a Cozpozation might employ one in ozdinary 
Services without Deed, as to be Butler, 18 Ed.4. 8. Br, Corp. 59. 
v4 
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02 the like: But one could not appear in an Aſſize as a Bailiff to a 
Cozpoꝛation without Deed, Pl. Com. 797.12 H.7.27. Neither can 
they Licence one to take their Trees without Deed, noz ſend one 


to make a Claim to Lands. 9 Ed. 4. 39. They cannot make them⸗ 


ſelves Diſſciſours by their aſſent without Deed, oz Command one 
to Enter foz a Condition bzoken, 7 H. 7. 9. Rolls Tit. Corp. 514. 
Again it was ſaid, The Plea was double, foz that the Patent P2o- 
hibits the Trading thither , and alſo Impozting from thence ; 
and 'tis latd that he loaded Wines there and bzought them hither, 
ſo an offence reſpecting both Parts, and one would have ſerved. 
But of theſe matters the Court would be adviſe. 


Burwells Caſe. 


Pon complaint to two Juſtices about a Baſtard Child ; 
they by the 18 Eliz. oder one Reynolds to keep the Child: 
Upon this Reynolds appeared at Seſſions ; where they vacated 
— Onder, and referred it back again to the Juſtices, who do no⸗ 


norars 


And they reſolved, That the referring 
ſtices, by the Juſtices at the Seſſions, was 


Father might take it away 
bien. that he ſhould allow ſo long as it ſhould be 
Pariſh ; wherefoze they bound the Parties to 


A Man hath a Meſſuage and a May to it though anothers 
Frechoold, and tis ſtopped, then the Youſe is altened, the 
Alience can bzing no Action fo2 this Nuſance befoze tequett. 

It a Man lets a Youſe reſerving a Way thozough it to a Back 
houſe, he cannot come thozough the Youſe without requeſt, ard 
that too, at ſeaſonabie times. 
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Anonymus- 


F the Pugband and Wife be Arreſted in an Action that re- 
quires Special Bail, and the Hus band puts in Bail foz himſelf, 
put in Bail foz his Aike allo ; but if he les in P2tſon, 

the Mike cannot be let out upon Common Bail. But it is other- 
wiſe, if the Dugband abſconds himſelf and cannot be Arre- 


Anonymus, 


a Ban bzings Debt fox Rent, and upon his own chewing he 
demands moze than is due, and upon non deber pleaned. the 
1 — „he may remit the overplus, and have Judg- 


Note, One was Committed foz ſending of a Note to a Juryman, 
(after a pzidy Uerdice was given,) to kaow what Uerdict they 


Parris's Caſe. 
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And it was ad judged fo2 the Plaintiff; foz the Defendants 
Plea was vitious, becauſe there is no place alledged where the 
Money was patd ; and it is not neceſſary to be intended to be paid 
where he was Impziſonen: And though the Plaintiff did not Oe- 

ta 


Sir John Kerle verſas Oſgood. 


N Aion was bzought foz theſe wozds, ſpoken of bim be- 

ing Juſtice of the Peace, He is a forſworn Juſtice, and not fir 

1 if I did ſee him I would tell him it fo to 
is Face. 

After Uerdict foz the Plaintiff, it was moved in Arreſt of Judg- 
ment, That theſe wozds were not acntonable , becauſe forlworn 
doth not neceſſarily intend judicial Perjury , and there was 
no Communication of bis One ſaid of a Juſtice of Peace, 


d here the latter wozds, viz- 
Bench, Shews that he intended the 
wozds ſhall not be taken in mitiori ſenſu, fo 
DISCS Acceptation; and ſermo teſert 
onz 


Twilden cited a Caſe , where a Ban bzought an Action fo 
ſaping, He was a Debaucht Man, and not fir to be a Juſtice of the 
Peace; and not maintatnabie , becauſe ſpoken of the time 
Tf it had been, He is Debauched , he ſald the 


lie. 
Hill verſ«s Langley. 


Action 
Ebt upon a Bond to perfozm an Award. After nullum 
Arbitrium plcaded, The Plaintiff replies and ſets 
Cat they ſubmitted to the Award of 4, ſo that they made it by 
16th of Nov. and ſignified it under the Hands and Seals of two 
them, and then alledges the Award unver two of thetr Seals ; 


which the Defendant demurred,concetving the Award to * N 
a 


—— 
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cauſe the ſubmiſſlon was to four. But the Court gave Judgment 
foz the Plaintiff, accozding to the Caſes in 2 Cro. 276. and 400. 


Anonymus. 
& an Inditment fo2 the uſing of a Trade contrary to the Sta- 


tute of 5 Eliz. It was (aid, Chat to keep a Shop within a a 


Village was not within the Dtatute; and it were very 
inconvenient, that the Inhabitants muſt go to ſome great Town 
upon every occaſion. And it was alſo Juratores dicunt ſuper Sacra- 
mentum ſuum, and not adrunc & ibidem jurati 

Na Statute appoints an Indictment to be taken at the Quar- 
ter Seſſions, the Caption muſt be Entren ad Quaterial' Sci 
ſion”, &c. fo} ad General Seſſion pacis will not ſerve. 


Jackſon verſus Gabree. 


| ſatisfaciend' againſt Gabree and 
the Dus band eſcape. The Court 
was moved, that the CUlife might be diſcharged ; alledging that 
lie there in a verp 
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notwithſtanding ; 

good, becauſe not 

debted. But the Court gave Judgment ſoz thePlaintiff. 
Sir Henry Frederick Thynne verſus Sit James Thynne. 


Aſch 13 Car.z. BR. Rot. 44%. Upon a Special Iſſue 


out 


of Chancery, the Caſe was thus. One was ſetzed in ot 
part, 
but 


the Manno — u— in reality were not 
2 


' 
e | 
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But the Court held that the Action was maintainable; And that 


ling. 
Gavell and his Wife verſat Burker. 


N Aion was bzought foz theſe (Wls2ds of the Wi 
, and ferch ung Gentle- 
— (poken, 
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Leech verſat Widſley. 
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Ely verſus Ward. 
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THE 
ZH 


TH 


— JS. at their full 
require. 
der Age at Doncaſter. 


un 
held he ; fox it 
+ Vid, 5Co. Juſti 


Criſpe and Jackſon verſus The Mayor and of 
pe | Commonalty 


12 a Writ of Covenant, the Plaintiffs declared upon an Indenture 
of Demiſe of an Youſe from the Deſendants, wherein they Co- 
venanted, That the Plaintiffs ſhould it without the Interrup- 
rion of any Perſons wharſoever ; and d foz B „That 
J. S. entred and diſpoſſeſſed them at Berwick. Upon 
Deſendant takes Iſſue. W{hereupon the Plaintiff ſuggeſts, 
ſuch a place in Northumberland is the next to Berwick 
Venire is awarded to the Sheriff accopdingly, and a v 
found fo2 the Plaintifl. 

It was moved by Jones in Arreſt of Judgment, 
Mil-Trial, not aided by any Statute; log the laſt AR, 


ä—— — — 


Hill. Anno 21 & 22 Car. II. in B. R. 59 
Covenant boze Date at the Caſtle of York, and there the Trial 
ought to have been, 6 Co Dowdale's Caſe ; and Berwick is part 
of Scotland, and bound by our Acts of Parliament, becauſe Con- 
quered in Edward the Fourth's time: But the courſe is to name 
it erpzeſly, becauſe tis out of the Realm , and not like to Wales, 
where the Trials in ſuch Caſes ſhall be out of the prochein 
County, 19 Hen. 6. 12. fo that is a Member of England: Vid. 
7 Co. Calvin's Caſe. But two Preſidents being ſhewn, where the 
Trials were as it is here, and one of them affirmed in a Wric of 
Error ; alſo the Caſe in Rolls tit. Trial, 597. 4 Writ of Error was 
bzought to Reverſe a judgment given in Ireland, and an Error in 
Fact was aſſigned and tryed in a County next to Ireland: The 
Court Ruled the Venire to be well awarded. 

Twiſden ſat, The Reaſon why an Ejectment would not lye of 
Lands in Jamaica, N any of the Kings fozetgn Cerritozies, was, 
Becauſe the Courts here could not command them to do Execution 
there; fo} they have no Sheriffs. 

This Caſe having rematned two 02 thzee Terms ſince the Poſtea 
was Returned, and no Continuances Entted, one of the Plaintiffs 
died, and it was doubted whether Jndgmene could be now Entred: 
And the Secondary ſatd, That they did Enter up Judgments two 
Terms after the Day in Bank, as at the Day in Bank , without 
any Continuances. And of this Batter the Court wauld be 
Adviſev, Poſtea. 

Anonymus. 


17 one, upon Complaint to two Juſtices, be Ozdered to keep a 1 Cra p- 
Baſtard Child, and this upan an Appeal to the Seſſions is revoked, gc Caſe. 
that Perſon is abſolutely diſcharged ; and unleſs a Father can be 
found, the Court ſaid, the Juſtices of Peace muſt keep it themſelves. 


The Earl of Peterborough verſas Sir John Mordant. 


N an Action ppon the Statute de Scandalis Magnatum , foz 
ſpeaking theſe TWlozvs of the Plaintiff, I do not know but my 
Lord of Peterborough ſent Gybbs to take my Purſe. After Judgment, 
by Default, and a Wiit of Enquiry of Damages returned, it 
in Arreſt of judgment, that no Action would lye fo 


Ye doth not poſitively charge him with it. 
» The Moos do not impozt a Felonious taking, Hob. 
's Caſe, 1 charge him with Felony, for raking Money 
out of the Pocket of H. Stacie ; abjunged not Actionable. And in 
1 Cro 312. Thou didſt fer upon me and take my Purſe ; go before 
a Juſtice and I will charge you wich Felony. Jt was held there 


12 But 


* 


— 
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But the Court gave Judgment to2 the Plaintiff As to the 
firſt, it held as much as a direct Ifirmation ; ſoz otherwiſe 
— flander another, and by ſuch a light Evaſion eſcape an 


Twiſden ſald, Me knew theſe Mozds adjudged Agionable , 
He hides himſelf for Debt, and for ought I know is a Bank- 


There was difference 
de Scandalis 


1 to Reformation , Leow. 33, 
Lozd Abergavenny ſued fo2 theſe wozds, My Lord Abergavenny 
for us, and put ſome of us into the Stocks, ſome to the Coal- 
| houſe, and ſome to the Priſon in his Houſe called Little Eaſe, 
| And Recovered. Vide Crompton s Juriſdiction of Courts, 13. 
and Leonard, 336. 


The 
ſent 


recited to be taken. 
Williams verſar Gwyn. 


Rror to Reverſe a judgment gtven in Dower in the Grand 
Seſſions in Wales. It appeared by the Record, that the Tenant 
appeared upon the Summons Returned, and Day was given over, 
& adtunc venit per Attornatum & nihil dicit in barram : Clbere- 
upon, Conſideratum eſt quod tertia pars terr & renemen' capiatur 
in man Domini Regis, and Dap was given ad audicnd” Judicium ; 
at which Day Judgment was given quod recuperet. 
It was Aſſigned to Error, that the Court yere had awarded a 
Petit Cape, and pet the Defendant appeared, whereas they ſhould 
have given Judgment upon the Nient dedire ; fo2 a Petit C 


de Court anſwered, That the reaſon of that was, Be- 
ls parce of the Judgment, and the King ſhould toſe his 


as if they ſhould Enter a Miſcricordia foz a Capiatur, it 


Erroncous 


Hill. Anno 21 & 21 (Car. II. in B. R. 


was only the awarding of Proceſs moze than ſhould 
of the Tenant, wherefoze they reſolvey that 


Erroncous, 


111735 


it foz Error. And Twiſden ſald, Abmit⸗ 
they might then give Judgment in this 


11 vii 1122 


y , it is to be 


Note, It the Matter concerns the whole Count 


Cryed tn another County which is invifferent. 
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Hall verſus Philips. 


N Jnfozmatſon was bzought foz the fozfeiture of a certain 
quantity of Brandy, and ſets fozth the two Acts, x 3 & 14 Car.z. 
c. a and 24. ol Erciſe upon that and other Liquozs,and then the addi- 
tional Act of 15 Car. cap x1. wherein it is Enacted , That no Foreign 
imported exciſable Liquours ſhall be Landed, &c. before due Entry 
firſt made thereof, &c. or before the Duty of Exciſe due and payable for 
the ſame be fully ſatisfied and paid 3 and that every Warrant for the 
Landing or Delivery of any ſuch Forcign Liquors, ſhall be Signed by 
the Hand of the ſaid Officer, &c. upon pain that all ſuch Foreign Li- 
quors as ſhall be landed, &c. contrary to the true intent and mean- 
ing thereot , or without the preſence of an Officer or Wayter for 
the Exciſe, or the value thereof, ſhall be ſorſeited and loſt, the one 
Moiety to the King, the other to him which ſhall ſeize, inform, &c. 
And avers that this Brandy was Landed, the Duty not fully ſa- 
tisfiev and pald, and without the pzeſence of an Officer oꝛ Wap- 
ter foz the Exciſe ; but doth not aver, that a due Entry was not 
firſt made thereof, 
Wihereupon it was moved, after a Verdict fo2 the Infozmer, in 
Arreſt of Judgment; that if either the Duty were paid, oz Entry 


made, 02 the Landing were in the pzeſence of an Officer, it ſatis⸗ 
fiedthe Ac, which is in the Disjuncive, and, or ſhall not be taken 
Conjunctive, unleſs the wozws are of like nature, as x Mar cap. 3. 
Maliciouſly or — — Preachers ; eſpecially in a 


Penal Law. Beſives, if the Act required theſe thzee things ſhouly 
be done, then payment would not ſuffice, without the pzeſence of 
an Officer at the Landing; the like wozds are taken Dihunctive* 
ly in Renigers Caſe, Pl. Com. 

But it was ſaid on the other five, That the wozd or, mult be 
taken here in the Conjuncive, and that fog the apparent inconve- 
ntence that would follow; and that the Statute intended all the 
ſhould be perfozmecd, and that an Entry ſhould not ſuffice without 
payment, oz agzeement with the Officer, which Tantamounts: Foz 
otherwiſe, this Act which was made to be further remedial to the 
King, would tather diſappoint this Revenue of Exciſe given by 
fonner Acts, which did alſo require an Entry to be made; but 
this Ac adds the Penalty foz Non-entry, and this Entry is to 
be made fo2 a check upon the Officer, that he accounts right to 
the King. Alſo it appoints Landing in the pꝛelence of the Officer, 
that it may be obſerved whether moze be Landed than is contained 
in the Warrant lo Landing; but never meant that Entry ſhould 
ſuffice without payment; fo2 ſo if Party be a Fozeigner oz In⸗ 
ſolvent, the King loſeth his Duty. 


And 


— 
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And the Court gave Judgment fo2 the Jnfozmer : But ſaid they 
would have ſtated until the nert Term, but that great miſchief 
might be done in the interim, if it ſhould be known that ſuch a 
doubt ſticks here; and they would not give any incouragement to 
the leſſening of the Kings Revenue, 


Anonymus. 


N an ladictment upon the Act, foz coming within five Piles 
of a Corporation. f 
Jt was moved, that no ladictment lay upon it, becauſe the da 


appoints a Penalty of 40 1 to be recovered by Action of Debt, 
Bill, Plaiat or Information. 

Sed non allocatur, Foz when a Statute makes an Offence, the 
King map puniſh it by Inditment ; but an Information will not 
he, Then a Dtatute doth barely pzohibit a thing, vid. 2 Cro.643. 
3 544- 


Note, It was reſolved at Serjcants Inn, That when a Penalty 
is to be divided, (viz.) To the King, the Poor and the Informer, 
Jf the King alone Due, ſo that there is no Jnfozmer , yet the 
Po0z ſhall have their part. 


Adrian Lampereve and other Frenchmens Caſe. 


_— 


Motion was made by the Solicicor, upon a Special Of- 
recion from the King, in behalf of the lain Lampereve and 
others Frenchmen , 1o have a Certiorari to Bedford Gaol, where 


appear not, or an / 
| by Proclamation ; and it the In- 
then the Judge may take a new Recognizance 
of the Proſecutors to appear and Proſecute here; and you may have 
a Certiorari now to deliver there, or you may have it there from 
Au Brother Rainsford , who goes that Circuit, to remoye all up 
Sollicitor. I ſuppoſe this will farisfie. 
Curia. We muſt acquit our ſelves of the Kings Juſtice. 


„ am. K — 
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In Eaſter Term following they were bzought up hither, and be⸗ 
ing Arraigned upon the Inditmenr, they pleaded Not guilty ; and 
ſome of them deſired to be Batled, and the Court ſaid thep might. 
but it muſt be done in the Court, becauſe the Bail muſt be bound 
Body fo; Body; and they required 4 Men to be Ball, each wozth 
300 |. Body foz Body, and in no ſum certain, 


They were afterwards Tryed per medietat linguz, and ſome of 
the Aliens were not Frenchmen, and moſt of them dwelt in Mid- 


dleſex. 
Lady Baltinglaſs's Caſe. 


He Court denied a Tryal at the Barr, becauſe the Coffs were 
not paid upon other Tryals , which went againſt her in 0- 
ther Courts; Which the Court here would take notice of. 
Articles were erhibited againſt a Regiſter of an Eccleſiaftical 
Court, fo Miſdemeanours done by him in his Office. 
De moved foz a Prohibition; but it would not be granted, un 
lefs they examen bim concerning the Articles upon his Oath. 


Wright and Johnſon. 
— To deliver a Gelding in as good plight as he bo 
at 
ve 


— 
* 


rowed him ; and wers, that be did not deliver him 
A Verdict was had foz the Plaintiff pet; Judgment was given 
againſt dim, becauſe the Brach was not laid as the Pzomile is. 


Playters verſas Sheeting. 


N a Replevin (removed by Recordari,) There was a Non ſuit fo; 
want of a Declaration, an thereupon the Deſendant made a Sug- 
ion, and took ouſt @ Writ of Eaquiry 17 Car.z.cap.7. The 

becauſe the Nom ſuit 
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Termino Paſche, Anno +2 Car. II. 


In Banco Regis. 


Anonymus. 
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Sir W. Mewes verſus Mewes. 
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Return Sentence 
Cagn- 

Bare on — 

wee — A n that 

in 13 Eliz. cap 9. was ſo penned as to give a great 

doubt in this particular, which Clauſe upon their deſire was read; 


And is this, | 
Mere. Oc. That from henceforth the ſaid 


i homers of Sewers, nor any of chem ſhall not be compelled, 
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Wrir oz no? Eſpecially when it went out upon ſuch particular 
direction and recommendation. Tis (ome mitigation , that they 
had ſuch advice of Counſel ; otherwiſe, I ſhould not Rick to fine 
them 100 L aplece. e are bound to take care of the ſuppozt of 
the Government. J agree the Fines. 

, Keeling Chief Juſtice. It is pzovtded by 23 H.8. cap. 5. that the 
Laws, Acts, &c. to be made by the Commiſſioners of Sewers, mould 
ſtand good and effectual, &c. no longer than the Commiſſion en- 
dured, except they were 'Engrofled in Parchment, and certified un - 
der their Seals, into the Kings Courr of Chancery; and then the 
Kings Royal Aſſent to be had to the — Dt that wag Alter 
ed by this of x 3 Eliz. whereby it is Enatep, Thar 
ſhould ſtand and continue in force, without any 
made thercof into the Chancery; and then a little 
follows the Clauſe which hath been read, and 


to Certificates, 02 Returns to be made into the Chancery, foz the 
purpoſe afozenientioned. 'Tis plain, the Clauſe refers not to this 
Court, fo} it (peaks of returning their Commiſſions ; now thetr 


: 
? 


Commiſſions were never returnable into this Court; 
cannot be ouſted of its Juriſditian without ſpecial 
the laſt Appeal, the Ki fits here, and 
the pleaſes, and ils have fo dane; and the King i 
to have an account of what is done below in infertour Juri 
ons. 'Tis fo the avoiding of oppxeſſions nv other tk. Co 
deny and oppoſe this, and to ſet up uncontrolable Juriſdictions 
below, tends manifeſtly to a Commonwealth; and we ought, any 

we ſhall take care that there be no ſuch thing in ours days 4 


touched; and tis thought we deal hardly 1 
we will ſuffer this Court to be diſſolved, and the. 
n , we muſt appoſe our — theſe 

zotctedin 


J have a great reſpect lo theſe perfons the Commiſſioners, but 
but uſque ad aras. (When the Juriſdiction of the Crown, the Juſtice 


of the Kingdom, the Dr of my place is concerned, J 
not to ſpare.myp beſt Friends. Some Pzeſlvents have Ihe diem ot 
in this Cale, and many moze might ; there are 
ble Kecozys cited, x Cro. concerning perſons 
the Kings Writ and their Penalties. I agree the 
by we do not go ſo high as out Predeſſours 
of years ago. 


Nota, This Pyoceeding and Sentence of the Court, 
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was upon 
- Confeſſion of the Commiſſioners; te Cour: lachen making an 


Entry and Recozd of their Conſeſſion, 
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The King verſus Jane D—, 


was Jndicted foz Stealing of ſeveral 


Do 


and a Jury ſwoꝛn to 


ſize only, where 
pud 
were ſuſpected to be 
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Girling ver/as Alders. 
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But notwithſtanding theſe Errors the Court affirmed the Reco. 


very. 
Foz the Avmiſſion of the Guardian ad ſequend' ig 
enough; fo2 it ſignifies no moze than to follow the Cauſe: Any 
in many Caſes the Tenant 02 Defendant both Pyoſecute , as 
Voucher, pꝛaping Tales, bown Trials by Proviſo, 


I 


nN 


in Replevin the Avowant is Aces, and in Suffering of a Recovery 
the Tenant is the main Agent, being ta bis uſe other be 
declared. And it was an Error aſſigned in the Newport 
and Mildmay's Caſe, as 2 ſeems it 

on : Thbetefoze 
there is nothing of it Cro. 224. pet 
there was all endeavour imaginable that Reco- 


very ; and divers other 
of Entry: And if it 
Guardian admitted, the Fozm of 


7 
EEE 


And fo Twiſden faith, it hath 
Vid. Roll's 1ſt Part 171, and 2d Part 


Anonymus. 


Croggs, the Kiog's Serjeant, maven ta have a Trial at Bar, in 
an Indictment of Feyjury, and faz ſome further Time, urging 
that it was the King's 

The Chict Juſtice ſaid, The King was no otherwiſe concerned in 
it, than in maintenance of the Common Juſtice of the Realm: Tt 
was uſually the Subjects Inteteſt, and His Pꝛoſecution, and there- 
foze muſt not deviate from the Courſe in Civil Cauſes, and not to 
—— the Bing is concerned in point 


Anonymus 
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pzayed to ſtay a Suit fo2 Tyrhes of Wood. 


ry, by 


Ein the Pariſh 


Barrett ver/as Milward. & al. 
Scire facias was awarded agatnſt the Defendants upon a Re- 


(ungeſſed, That he had a Hou 
ſatd that this would not ſerve, unleſs it were ex- 


Houſe was foz maintenance of Husband 
which the Parſon had Uberiores Decimas. 


ood was cut for Fuel burnt in his Houſe. 


ibition was 
The Plaintiff 


Es 


: 223 
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which they entred into as Bail foz a Plaintiff in 
that be ould pzoſecute it wit 


of Error 
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h effect, o; pay the 


ETD 
Keplted, 


Proceſtando, that they did not Þyoſecute 
pleaded 
were 


did proſecute it with effect, and that the 


Pro placito , 
the Common 
in when the } 
Barons 
which Fines then Anthozk 


Plaintiff 
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that 
gment 
5. 
Sed non allocatur: Foz the Deſendant ſhould then have 
Nul tiel Record”; foz if there were not Six, their 
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The Defendant Demurred, becauſe he did not alledge, That he 
did not pay him 200 |. For obliging of himſelf in the penalty of 
200 |. to ſave him harmleſs, De hath election either to (ave him 
harmleſs, 02 pay 200 l. Hy 

But the Court gave Judgment foz the Plaintiff ; foz there is no 
Election in thts caſe , no moze than an 02dinary Promiſe ta 
Save harmleſs: And this is bzought upon the Plainciffs 
Dampnification, which is a Bzeach, and he doth not demand the 
nol Allo a Verbal Contract cannot create a Penalty to oblige 

Eire. | 
1 Jordan verſus Forett. 


Rror to Reverſe a judgment given againſt an Exccutot { 


as 
— 


TH: 


x 
- 


ſhould 
and very 
plead 
had 


when the Plea commenced , 
ged when the Judgment obtained, yet 
—— la the Continuances would have 


7 


- 


quod cum recuperaſſct , without alle 
But in the Common Pleas they ſet fozth the —— 


Putt vr Vincent. 


PP Debt (oz 3900 |. the Plaintiff declared upon Articles of Agree- 
ment. wherein Putt Covenanted to Convey certain Lands to 
one Noſworthy ; and there are allo certain” Covenants from 
Noſworthy to the Plaintiff , and from the Defenvane Viacent; 
— -———_—_— pleads, that No(woethy (ealed the Decd, and 

To which the Plaintiff Demurred. 

And it was alledged by Jones, Chat this being after Impar- 
lance, could not be pleaded , it being only in Abatement, and 
— be Commences his Plea Actio non, as if it were a Plea in 


And 


* 
alone, 


1 4 1 f. u oh 37th 
121112 
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ined that it was inſuffictent foz both Cauſes : 


It appears by the Deed to which Noſworth 
could not ſue the Defendant 


Gifford verſus Perkins. 


wn 
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An Erecutoz obtained Judgmentſin Debt in this Court, and was 
afterwards upon an lnſormation here convicted of Foꝛging the Will; 
It was alſo made vold by Sentence tn the Eccleſiaſtical Court. 
CWhereupon the Court was moved to vacate the Judgment, which 
they o2dered accozyingly , and the Cauſe of Uacuteing thereof to 
be entred upon theRecord. Vide Ante in Paris's Caſe. 


King verſus Atkins. 


ve him harmleſs at all times, &c. The Defen- 
it damnificatus. The Plaintiff replied, That a 
„&c. Co which the Defendant 

that notice. 


1 Bulſt. 12 and 13. : 20mile — 
not neceſſary, otherwiſe upon a Bond, becauſe of the penalty, Ante 


Cheſter verſat Wilſon, 


1 * 21 Car. 2. Rot. 498. The Caſe was two Joyn-tenants, 
the one Grants Borgains and Sells all his Eſtate and 
Inteteſt to the other. Jt was beld clearly by all the Court, That 
this amounted to a Rejeaſe ; but it muſt be pleaded quod relax- 
avit; f02 one Joyn-tenant cannot grant to another. 


Wilſon verſus Armorer. 


TP? Debt againſt the Heir , upon the Bond of his Anceſtor, 
who pleaded riens per diſcent ; the Jury find a Special Verdict 
to this effect, 

That the Father was ſeiſen of a Mannor in Fee, and made a 
Feoffment of it, excepting two Cloſes, for the life of the Feoffor 
only, and refered it to the Judgment of the Court, whether thelg 
Cloſes deſcended to the Defendant oz not. So that the Queſtion 
was, Whether theCloſes were well excepted, or paſſed byrhe Feoſſment. 
And it was argued by Levins fog the Plaintiff, That by theſe 
wozds, the two Cloſes were Totally ercepted, and that the Law 
ſhould rejec the latter wo2ds ; becauſe they cannot take effect accozd- 
ing to the Parties intention, to reſerve to the Feoſſo2 
cular Eſtate, It one ſurrendzed a Copyhold to the uſe 
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and his Heirs, which Eſtate to begin after his death, adjudged in 
2 Rolls 26x. a preſent Fee ſimple paſſed, 3 Cro. 344. 4 Man ſata 
to his Son being upon his Land, Stand forth, Fuftace my Son 

ing and Eſtate for mine and my Wites Life, I do give you 
this Land, to you and your Heirs. Keſolved there that this is a 
good Feofment, Moor 9 50.Popham 49. A Ban poſſeſſed of a Term 
in an Douſe in the right of his. Wife, granted it, excepting the 
Cellar,pro uſu ſuo proprio, and held that by theſe mods it was alto- 
gether excepted out of the grant, 1 Anderſon 129. 

Serjeant Turner è contra, Fog that it is but one Sentence, and 
cited 38 H. 6. 38. An Addowlon was granted, ſaving the P2cſen- 
tation to the Gzanto2 during his life, and held void, and Pl. Com. 
156. where it is ſai, if a Termour granted his Term after his 
Death, it is void. But if in two Dentences, as to grant his Term, 
Habendum after his Death, there the Habendum is only voty, 


Ec Adjurnatur. Poſtea. 


but that 
another, 


JHA 
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two, as well as after the death of one. This would be ſo in 
Gzants, were it not that a certainty is required in them, x Cro. 
155. Which is not required in Deviles, 


Termino Sanctæ Trinitatis, Anno 22 Car. II. 


In Banco Regis. 


Freeman verſus Barnes. 


Error to Reverſe a Judgment in an EjeRione firmez in the 
Common Pleas ; the Caſe upon a Special Verdict was 


thus. 

Marqueſs of Wincheſter being ſeiſed in Fee of the Lands in 
Queſtion the 8 of July, 9 Jac. Lets them to Sir An. Maynce (02 
100 pears, in Truſt foz the and his Heirs, and co walt 
upon the Inheritance. The enters, afterwards the Mar- 
queſs enters, and Lets it to the Lord Darcy foz 7 years, and then 
Lets to the Spaniſh Embaſſador foz 7 years, which Leaſes be» 
ing expired, Sir A.M. Demiſes to Freeman foz a Term pet un- 
expired (this Demiſe is not found to be upon the Land.) After 
wards the Lord Marqueſs Demiſes to Germin foz 54 years, 
upon Conſideration of Money, and Reſerves, a Rent, and Cove⸗ 
nants , to Levy a Fine fog the aſſurance of the Term, which was 
afterwards done with Proclamation. Germin enters, and five years 
paſſed without any Claim made; which Leaſe by mean Afſign- 
ment came to Wicherly, the Leſſoz of the Defendant, who was 
Plaintiff in the Common Pleas, and there had Judgment. 

The only Queſtion upon this Special Verdict was, CUhether 
the Fine and Non Claim, ould barr the intereſt of Sir A. M. the 
Leſſee in Truft. 

This Caſe having bien argued thy ſeveral times at the Bar; 
The Court did this Term deliver their Opinions, and did all 
agree, that the Judgment ought to be affirmed. 

Jt was conſidered quid operatur, by the entry of the Marqueſs, 
and they all, except Moreton, held, that Prima facie, he was Te- 
nant at CA ill. as Littleton Sect. 463. is, where the Feoffoz enters up- 
on the Feoffte to his uſe ; but that the Entry of Germin his Leſſæ 
did ouſt Freeman the Aſſignee of Sir A.M. which Aſſigment, though 

2 Cro. 665, Not found to be upon the Land, was good, as the Chief Juſtice held, 
becauſe the two fozmer Leaſes made by the Marqueſs were expited, 
ſo be became Tenant at Will again; but then he making of = 


L 
ſolved 


ughs 
eſſer 


ſhould be no diſſeifin, nolens volens, 


i 75] e 11 
1 


p at Wil], pet taking 


his Leſſee in Truſt. Belldes he reſerves a Rent and Co- 
venants foz quiet Enjoyment , and to make further aſſurance, 
which could not ſtand with the Intereſt of the Lefſee in Truſt: 
And fo2 the Caſes that were objected as Blunden andBa 
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Foot verſus Berkley. 
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nnuntiationis, granted . 3 Ke- 
_ 
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good 
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lay 
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Parties ſhould be copper to 
this mag much inſiſted on by 
ment fo2 the Plaintiff. 


Another Objection was 
To which it was anſwered 


work no Eſtopel. 
Again, The Queſtion is 


Leaſe ; and though they and the! 


the =_ recited Deed. 
pleaving ; pet 
accoming to t 
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The King verſ«s Uates. 


Rror to Reverſe a Judgment given in an Information at the 
Aſſizes in Norwich, berault the Information was Erht- 
birco befoze Juſtice Moreton and Juſtice Rainsford ; and the 
Trial and judgment was at the next Aſſizes beſoze two other 


it was Objected by Pemberton , That their Commiſſion of 
Oyer and Terminer doth not empower them to determine any 
thing which was not Commenced befoze them; and (o is Bro. tir. 
Commiſſion 24. And in the 4th laſt. my Lozd Coke (aith;that the Sra- 
tute of Edward the 6th trtends only to Juſtices of Gaol-delivery 
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| Keeling, Rainsford and Moreton held the Exception good foz the 
entire Fee. 

Twilden, That it was wholly void, becauſe one Dentence, Plus 


Poſtea. 
Sympſon verſus Quinley. 


in 20 Car Rot. 719. A Cuſtom, that Lands ſhould 
always to the Heirs Males, (v#z.) To the Males in the 


to divide only between Males, 
ſtom was adjudged good in this Court, Hill. 18 Car.z. Rot. 


Foot verſus Berkly. 


Prohibition was pzaped to the Mayor and Court of Briſtol, 

Suggeſting, that a Plaint was Entred there foz 661. and 

that the Cauſe of Action aroſe in London, and not in Briſtal , and 
ſo out of their Jurisdictton. | 

Note, In Affidavit was alſomade thercof,and this is upon Weſtm, 

cap.35- and ſo is FN.B.q5. Unleſs the party pleading in Bar, og 
Imparling, admits the Jurlgdictiou of the Court, 2 Inſt. 


Tarlour and Rous verſes Parner, 


Account bzought by the Plaintiffs, as Churchwardens, 
„ log a 
C. 


The 


Bell, 
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Tbe Deſendant pleads, That it lacked mending, and that by the 


Aſſent of the Pariſhioners it was delivered to a Bell Founder, w 
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Lion verſus Carew. 
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De relied upon Edriches Caſe, 5 Co. where the Judges ſaid They 
would not make any Conſtruction againſt the expreſs Letter of 
the Statute ; pet there was much Equity in that Caſe to incline them 
to it. And he ſald, As well as a Fine is paid upon the taking of 
ſuch Leaſe befoze it begins, why may not ſomething be paid alſo 
when their lacereſt determines ? And in ſome Countries they call 


Miller verſus Ward. 


Reſpaſs fo} breaking of his Cloſe on the 1ſt of A : 
4 Tr 


grana meſſa, Cc. he put in his Cattle, ab/que 
ber that he put them in aliter vel alio mode. 
n be might ; foz the 
Defendant both not anſwer to the Time wherein the Treſpaſs 


— a Coſts : As where an Exccu- 
1 — — — in his own time, 


yes Caſe , 1 Cro, 


* 


But the Court Reſolved, That there ought to be no Coſts in this 
Caſe ; foz the Action of Trover in his own time might have been 


Harvey ver/ss James. 


Fter Verdict at the Aſſires, the Clerk delivered the Poſtca 

to the Acrorney, by whoſe negligent keeping it came to be 

eaten with Rats. But the Court Examining the Clerk of Aſſize, 
it appeared that be hay Entred the Jurors Names, Verdict and 
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that, the Court ſuffered the 
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Verdict to be entred on Record. 


Tales in his Book, and accozding to 
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Noell verſus Nelſon. 


Ih... Car. 2. Rot. 745. Error bo Reverſe a Judgment given 
in the Common Pleas, where the caſe was thus. —_ 
bangs Debt agatnſt Noel, as Erecutoz of Sir Martyn Noel, who 


pꝛayethj 
entis devenirint; and upon a 
wards, he had a Scire facias againſt 


upon. 


And it was argued by Wynnington foz the Plaintiff, * 
rene 

Wynnington, an Execut p 0 

ceitfully , Judgment is to be oven again Hr as upon 


him when he had fully 8 it would put a great inconve- 
ntence upon bim, as to be put to charge to defend the Suit, and 
to be in Miſericordia. 

And whereas it was objecred, That if the 
barred in ſuch Caſe, be would pet have no advantage by Com- 
mencing his Dult,” of having his Debt paid betoze other Debes 
in pari gradu ; he anſwered, this inconvenience is not ta be match- 
ed with that, that the Erecutoz ould de liable ta; beſides the 
Law vl] ever favour the Executo2 ; lo if an Executo? be Dued, 
and the Plaintiff Nonſuit, he ſhall have Coſts ; but an Erecutoz 
Plaintiff (all pap no Coſts upon @ Nonſuit. 3 Cro. 503. vid. Hob. 
83. Lawneys Caſe. Alſo a Man map be pzeſumed to know wle⸗ 
ther an Executoz hath Aſſerts 02 no , fo2 he may conſult the la- 
ven 
And fo the Caſes that might be objected,as that of the Warrantia 
Chartz againſt an Heir, who Pleads Riens per deſcent, 02 that the 
Plaintiff is not impleaded, the Plaintiff may pzap Judgment pze- 


ently, F. N. B. 134 
„0 
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miniſtravit, foz then 
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Keeling, Rainsford and Moreton, Held clearly, That Judgment 
ought to be affirmey, chicfly foz the great inconvenience it would be 
to one that had Commenced an Action, and yet his Debt ſhould have 
no peference befoze others of the ſame ſoꝛt: and many times the 
Teſtato} leaves a great Eſtate in Bonds and Specialties, yet 
are no Aſſetts until the Money is patd : Chereas the Caſe of the 
Heir is much ſtronger, tn regard of the -impzobability of his 
having Aſſetts in futuro. | 

In 16 H. 7. 10. it is ſaid, if an Executoz Pleads Plene Admi- 
niſtravit, it is but a Tempozal bar. A Kent is granted in Fee, 
pꝛovided that it ſhall ceaſe during the minozity of the Heir, the 
Wife bzings Dower , the Heir being under Age, ſhe ſhall have 

Judgment, ſed ceſſet Executio. ' 5 
Vid. Hates Twiſden ſtuck much to the Authozity of Dorcheſter and Webbs 


128. the Caſe, but at length conſented, that Judgment ſhould be «firmed, 
caſe repor- 


ted without Note, The Judgment was in Miſericordia, and the Court 


any ſuch O. doubted at firſt, whether it were not Erroneous fo2 that Cauſe ; but it 


— appeared, that the Erecutoz did not come in primo die, 
notwithſtanding they affirmed the Judgment. Ante. 


— nn 


Termino Sancti Michaelis, Anno 22 Car. II. 
In Banco Regis. 


Prydyerd verſus Thomas. 


Writ of Error was bjought upon two Jodgneaes, given in 

an inferlour Court, and they returned two Records between 
the lame Parties, but it ſtems not thoſe which the Plaintiff ins 
tended, and this was complatned of to the Court; and it appeared, 
that thoſe which the Plaintiff bzought his Wrir of Error upon, 
were not determined, foz Writs of Enquiry of Damages were re» 
turned, but no Judgments entted. : 

Curia, If there be divers Records between the fame Parties. 
the inferiour Court may remove whtch they pleaſe, they being 
warranted by the Writ ſo to do; and it Judgment be given after 
the Teſte, and befoze the Return of the Writ of Error, the Record 
ſhall be removed ; but if Judgment be entred after the Writ is re- 
turnable, the Writ is only to be returned, and that no Judgment 
is vet given; and here was on omiſſion in the Platutiff, that he 
did not lie that Judgment was entred; foz after a Wrir of 
Enquiry of Damages returned, the Court is to give Judgment 
at the pzayer of either Party, and not without. 


Note, 


— 
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Note, If the Record vary from the Writ of Error, pet the inte- 
tlout Court ought to remove it. 


The King verſus Ledgingham. 


Nan Information againſt him fox the King, the Court took a 
ER. and ſo it was ſaid was the uſual — the 
Ailizes. But it cannot be ſo in caſe of Felony and Treaſon, as is 
ſaid — 1 Inſt. 227. b. 
In caſes of Life and Member, if the Jury cannot agree = 
the Judges depart, they are to be carried in Carrs after them , 
they may give their Verdict out of the County. 


Polus verſus Henſtock. 


N Treſpaſs foz impounding of: Oxen.Che Defendant Pleads, 

That Sir H. Vernon was ſeized of a Cloſe called the Cowes 

ects Fee, and Let it to him foz 99 years ; and that the Cartel 
came upon the Cloſe, and - juſtifies to 8 — 


nature ot a Preſcripti 
not be laid in a Vi 


it is hard to dzive a 
alledged quod omnes —— 
patotes, 1 Cro. es ad — 
Thirdly , By the Unity this 
ſhed, and ſhall not revive though the 
veral Hands. Jn Diet 295.b.1t is leſt a 
it is clearlp held ſo, where it is ſaid, 
vive, as a Way to Market oz Church 
x Ceo. 7 


And of this Oppinton were the 
O 


_— 
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Jones verſus Powell. 


De Plaintiff declared that be was an Attorney, and the 
Defendant to Scandalize him in his Profeſſion ſald of him, 
he could not read a Declaration ; By reaſon of which 

of his Clients left him. And the Op imon of the Court inc 


ten, that he might not be able to read it, without any Imputation of 
Ignozance. 
Sard verſus Ford. 


Ich. 21. Car. 2. In an Action upon the Caſe the 
declared, That he was ſeized of the Mannor 


Wleads, That the Plaintiffs 
ügnment from the Afſignee, to which the Plaintifis 
Jones, This ts no Rent, but a mier Sum in 
Contract, therefoze in tbe'5 Rep. in jewells 
ſuch a Rent cannot go to the Succefſoz of a Bi 
ceſſoz of a Sole Cozpozation cannot Sue upon a 
tract to his Pzedeceſſour. 
If the Keverſion be granted over, the Gzantee 
Debt, 2 Rolls 447, 451. 1 Inſt 47.a. By the fame Keaſon the Al 
lignie of the Leaſe is not Uabie. 
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groſs, no Action could be bought 


in Valentine and Dentons Caſe, 
payment were incurred, x Init. as upon a 


not a meer Sum in groſs, but in the 
days. 
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cation may be; ſo there is nothing, as in the other Caſe, where- 


unto to P2opoxtion the 
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Penalty of the Bond. 


The Court held, t 


Demurrer ; but being 


it would not have been good upon a 


after a Verdict 


Act,) they 


, and the Statute of Jeofails 
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Foxwith verſus Tremaine. 


Jt having depended 
Rainsford and Morcton , 
they telyed upon the Caſe in Yelverton ; 
of Hatton and Maſcue was no Authozity againſt it, ſoz there they 
were named; and where ſome are of Age, no 
durante minori ætate ig to be granted. 

They held allo, that the appearance ought to be by Attorney, 
becauſe they joyn with others ; and ſo in auter droit ; and ſo 1g 
3 Cro. 377. the Counteſs of Rutland's Caſe, and 341. Reſolued, 
that an Infant Adminiſtrator ſhall ſue by Attorney. See x Roll 28 8. 
and 2 Cro 420, & 42 1. Cotton and Weſtcote's Caſe, The difference 
is token where an Infant Executor is Defendant , and where 
Plaintiff, and Judgment gtven foz him; in which laſt Caſe only the 
appearance by Attorney is (atd to be good. 

— An Infant cannot in any wiſe ſue 02 defend by 
ttorney 

Firſt, Becauſe he cannot make an Attorney. 

Secondly, It it ſhould be allowed, he might be amerced pro ſalſo 
clamoxe, and no way to avoid it but by bzinging a Wric of Error. 
Thirdly, 
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ment, and the Declaration was held good notwithſtanding 
pertinent Concluſion of contra formam Statuti, there 
Statute in the Caſe. 
Secondly, The Court Keſolved, that Judgment ſhould 
fo: the Jury ſhall be intended to give Damages fo - 
time mentioned in the Declaration : As in Treſpaſs , with a 
tinuando, to a day after the Writ bzought , the Plaintiff 
have Judgment after Verdict, which gives Damages by J 
ment fo2 the whole time declared fot. 
And Twiſden ſaid, Theſe two Caſes were Reſolved: A 
in an Inferiour Court A flandertn 


I 
25 


- 


- 


5 


1 


ſhall not 


I 


0 
= 


ingu 
to 9 J. Che Jury gave Damages leſs than 91. and it was help 
good: But if the Verdict had been foz 10 L. it had been naught. 


The King verſas Ledgingham. 


N Information was bzought againſt Ledgingham , fo? that 

he being a man of an unquiet Spirit, communis perturba- 
ror & oppreſſor vicinorum & tenentium, had taken erceſſive 
Diſtreſſes of divers of his Tenants. 

After Verdict foz the King at the 
Judgment could be given upon this Information , Which was ſaid 
to be defective both in matter and fozm. 

It hath been often Ruled, that Communis oppreſſor, 02 ſuch 
like General wozds, Without particulartzing Offences, was 
inſuffictent in an Inditment o Information, unleſs the wozp Com- 
munis Barrearor, which is of known ſignification in Law, any 
compzebends divers Crimes ; and Twiſden ſald, is as much as 
Common Knave, 9 Aſſ.z. Communis latro, not good: Vid. Roll. 79. 
Moor 451. neither can an Information be erhibited fo} taking of 
erceſſive Diſtrefſes ; foz that was not puniſhable until the 
Statute of Marlebridge, cap. . Which ſaith, that he that ſo Diftratns 
ſhall be amerced, whereas upon an Information he muſt of necel- 
ſity be fined, 2 laſt 107. 

Again, Jt ought to have been erpzeſſed u on what Tenants the 
Diſtreſſes were taken, with their Names, otherwiſe it is too 
incertain. One was Jndictey, oz that he ſerving upon ſuch a 
Grand Enque 
It was Reſolved to be ill, becauſe 
Moor 451. and of this Opinton was 
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not good, betauſe not aſcertained of what kind: 2 Sed non alloca- 
tur. 

Another of the things declared foz was una parcella ſili, which 
(as it was (aid) was utterly uncertain; and that was held to be 
naught. Che it was (aid, an Action was bzought oz 2 
away unum cumulum Tœni, Anglice, a Rick of Hay, and 
{cdged how much it contained yet held good. But in 
and Waſhburn's Caſe an action was bzought fo2 a pair of 
ings, and it was Avjudged again Plaintiff, toz the 
tainty, 

Jones contra, and cited a Caſe in Court 24 Car. 1. Green 
and Green, in Trover foq fit parcels of Lead, 
the Incertainty the Plaintiff had 
Trunk de diverſis Veſtimentis , and 
and pet held good. But abmitting it be good tnTrover ; 
pet it is well in this Action. "Tis the Common courſe to 
— Indebitatus pro mercimoniis , and never cxpꝛeſs what the 

"And the Court were of ner yo 
judgment ; fo2 it is an 
Indebitarus. 


Action 
And Twiſden lald, Where the 
meruit, he knew not why the the Plainti 
Indebiracus in a certain Dum, 


be good in Trover 0} 
to be ſtrange ; and fo2 the Trunk, that an Action lies; foz tha 
the things contained in it were alledged but as matter of aggra- 
vation of Damages. 

Vid. the Cat of Taylour and Wells, ante: Trover de decem 
paribus velorum & tegularum, Anglied, Ten pa of Curtaint and 


Vallance. 
Willon verſus Armorer. 


N Debt againff the Heir, and Riens per diſcent pleaded , the 
Caſe upon Special Verdict was thus: The Anceſtor made a 
tcofiment of a Mannor to divers ulcs , excepting two Cloſes for 
the Life of the Feoffor only ; and whcther thole wo Cotes did 
diſcend, was the Point reterred to the Judgment of the 
And it was Adjudged , That they did dilcend, ether do 
the Exception was good ; tho the latter part of the Dentence, 
(via) for the Liſe of the Feoffor only, was bold, and 
be rejected ; 02, if the whole Exception were boivyberauſe one 
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; fo2 the Uiſe was 


was no Uſe limited of thoſe 


refulirig the Office 
, becauſe it erpzeſſed the Court to be 


in the Court Leer, fo 
ined. 
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In Banco Regis. 
pzeſented 
Conſtable, and 
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Termino Sancti Hillarij, Anno 22 & 23 (ar. II. 


IH 


Yonth after Michaclmas ; and fo} this 


it 


menſem Sancti Michael! (viz.) 11 November, 
ſhewn above a Bonth after Michaclmas. And it 
vown the pzeciſe Day , fox it may elſe be upon 


within 


moved to quaſh 
unum 
Dap 
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Error. 


N Outlawry was Reverſed, foz that the Proclamations were 

Returned to be ad comitat' meum tent apud ſuch a place in 
— — and not ſaid, pro Comitatu: Foz anciently one 
Sheriff had two 02 ther Counties, and might bold the Court in one 
County foz another. 


Calchorpe verſas . . - + 


12 Debt lo; Rent the Plaintiff declared, that be let the Deſendant 
ſuch Land, anno 16 of the King quamdiu ambabus partibus pla- 
ceret ; and that anno 16 the Defendant entted, and occupied it pro 
uno anno tunc proxime ſequent” ; and becauſe the Rent was behind 
pro przdit” anno ſinit 18 he bzought the Action. Upon which it 
was Demurred, 

Becauſe the Rent is demanded foz the Pear ending 18, and it 
is not ſhewn that the Deſendant enjoped the Land longer than 
anno 17. And in Debt foz Rent upon a Leaſe at Will, Occupation 
of the Tenant muſt be averred, 

To which it was Anſwered, 

That it is ſaid , Pro prædicto anno, which refers to the Pear 
mentioned befoze, which was nert following the Leaſe, and it 
0 Pn, foz ſa it was ended then, 02 at any 
time . 

And the Court ſald, Jt would be clearly good after a Verdict: 
But being upon a Demurrer thep would Aduiſe. 


Anonymus. 


N lIndi&tmcar lo not perfoyming an Order of the Juſtices of 
— — 6 Bateed Chit 
ic was moved to quaſh it, becauſ it dud nat conclune contra 
— 0 
Non ſea 


An ladictment of Forcible Entry wag quaſhed, becauſe it als 
ledged the party to be ſeized and poſſeſſed, aud ſa uncertain which. 


Moanington ver/us William, 


122 Replevin the Defendant avawen fo; a Rent charge , and ſet 
fozth, That the Plaintiff granted Rent ta J. S. in Fee , who 
granted, bargained and ſold it una cum arrcragiis tu him, any 
ſhewed the lndenture to be larolled within ſix Months, virtute cujus, 
and 
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Upon Not guilty it was found foz the Defendant, and pzayed 
that he might have Coſts ; and the Court geld that be ought to 
have them, the Converſſion being ſince the Death of the late 


ſtate. _ 
Sir Thomas Pettus Caſe. 


T was moved to quaſh an Indi ment of Manſlaughter againſt 
him, fo; that it is ſatd to be taken coram Coronatoribus Comi- 
tatus & Civitatis Norwici, at Bucthorp in the County of the 


The King verſus Clapham. 


Mandamus was pzayed to the Lord Preſident , and Council 
A of the Marches to admit Clapham to the Exerciſe of the 
Om̃ce of Deputy Secretary. 

And it was returned quod tempore receptionis brevis non ſuit 
conſtitutus Deputatus. 

It was ſaid, That one which clalmed to be Deputy, his Au- 
thozity being revocable, could not pꝛap a Mandamus. 

But to that it was anſwered, That the Mandamus was at the 
Suit of Mr. Win; and it ſet fozth how he had the Office of Secretary, 
exercend per ſe vel ſufficientem Deputatum ſuum ; and that 
they had refuſed this Clapham , whom he had appointed his 


Deputy. 
And 
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And it was reſolved, That the Mandamus was well awarded, 
2 he had no other remedy to have his Deputy admitted. Any 
it was ſald, being an Officer belonging to the Court, 
to judge of his ſufficiency, and ſo have power to refuſe 


anſwered to, and ſo reſolved, That then they ought 
returned, that he was inſufficient. 

it was alſo reſolved by all the Court, Chat the Return being, 
fuir tempore receptionis brevis Deputatus conſtitutus, was 
fog it de were made his Deputy befoze, the Return was 
unleſs he made him bis Deputy at the very inſtant of the 
of the Writ; and Returns muft be certain, becauſe there 
can be pleaded to them. 
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Anonymus. 


Indictment foz not perſoꝛming an Order of the Juſtices, 
log payment of a Poors Rate. 

Ir was moved to quaſh it, becauſe it did not conclude, Con- 

1 _ non allocatur, becauſe it was not fo} a Male Feſans, 

a clans. 


Horſam verſas Turget. 


Ich. 22 Car. 2. Rot. 687. Debt upon a Bond. 
The Defendant demands Oyer of the Condition, 
an Award; and ſets (oth, 


ndant; they ſubmitted all Controverſies to the 
ſuch an one, CR SW, that the Plaintif 


Plaintiff replies, That the Defendant hay not paid the 
10 l. accozving to the Award, &c. upon which the Detendant 
urred, 


Teftato?, tempore morris ſuæ was the Queſtion. * 


And whether this Money were Attachable as a Debt vue to the 
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It was argued by Winningron, That it was. Foz it appears by 
the Averment, that it was awarded to be pain meerly upon the 
Teſtatoꝛs account, and it is but as it were a reducing the Teſtatozs 
Debt to a certainty ; foz an Award being no Record 02 Specialty 
will not alter the nature of the Debt; and that clearly it chould 
be Aſſets in the Erecutozs Hands; and the Cuſtom of London 
was to have a liberal Conſtruction. 

Pemberton contra. Jt both not appear, That there was any 
Debt due to the Teſtatoz: There might be Covenants, oz other 
Matter between them, which ſhall be rather intended than Debt, 
as ſtrongeſt againſt the Plaintiff ; it there were, the nature of 
dm + tag pleaded in Bar to an 
Action bzought upon ig 8 

Allo this muſt have bien ſued foz in the Debet and Detinct, 
and not in the Detinet onlp ; ſo it is not a reducing the Debt 
to a certainty ; as where an account is made upon Debts hy ſim» 
ple contracts, 0z where an Exccutoz gives time fox payment 
of a Bond due to the Ceſtatoz, this is ill Attachable, 1 Rolls 


FFT. 
De denied it to be Aſſets. It it were, the Adminiſtratoz de 
bonis non might ſue fo it after the Erecutozs death, which clearly 
he could not do; and the Executo was chargeable only in p20» 
poztion to the Debt extinguiſhed, and not accozding to the Sum 
Awarded, o; at leaſt it could not be Aſſets befoze recovered ; if it 
were Aſſers it did not follow it ſhould be Attachable , fog if an 
Erecutoz Recovers in Treſpaſs, fo taking away the Ceſtatozs 
Goods, the Damages ſhall be Aſſers ; yet thcy are not Artaha 
— Do Damages recovered upon Covenant made to the 
atoz. 

De ſaſd it would be very inconvenient that this Money ſhauld 
be attached, foz the Executo was liable to a Devaſtavit upon 
thts = wa , and pet ſhould have no remedy ſoz the Sum 
Awarded. 

Again, Jt would be Attachable in two reſpects, both as the 
Erecutozs Debt, (foz ſo clearly it is) and os the Teftatozs Debt, 
and the Bond foz pcrfozymance would be Attachable fog the Ere- 
tutoꝛs Debt, and the Sum Awarded fo the Teſtatozs. He ſaid 
all Cuſtoms ought to be taken ſtrinly, and this was clearly out of 
the wozds, as being no Debt due to the Teſfatoz tempote mortis 
ſuæ. And here it is pleaded, That it was Commanded by the 
Court to the Officer to Attach the Defendant by a Debt due ta 
the Ceſtatoz at.the time of his Death, ſo no Authozitp to At- 
tach this Debr; and if it were by Law Attachable, the Command 
ought to have bien Special. 


The 
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Goods 
and releaſing 


other Caſes. 
Termino Paſche, Anno 23 Car. II. 


if 14 0 Paſch. Anno 22 Car. II. in B. R. 


ris. 
”..-—— wo to be good, becauſe not erpzeſſed what kind of 
nrs. 
But / Jac.Emery's Cale, where Trover was bought (64 a 


Covenants, 
non eſt dum, and ud was found fo; 


the 
[ſue was (ound fo2 the Plaintiff ; pet de aſigned na , 
noe Cayſe of Action appeared 1— Record ; (p he could habe 


na judgment | | 
d be be tet the Wees len 
what he will, pet Judgment ſhall not be giſben againſt him. 
Indeed if the Action had bien brought upon a Bond Conditt- 
oned fo2 the perfoꝛmance of Covenants, and non eſt factum had 
bien pleaded ; no Bzeach needed to have been aſſigned , foz then 
the Declaration is only upon the Bond, without mentioning any 
thing of the Condition. But 
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But here the Beach of the Covenant is, as it were a Condi- 
tion Pzecevent, to Entitle him to the Penalty; and here the de⸗ 
claring that he bzoke the Covenants without ſhewing which, oz 
bow, is altogether inſufficient, though the Defendant who pleads 


in the Negative, might have pleaded non inſregit conventiones. 
— wa Entries 162. Pl. Com $5. A Pꝛeſident juſt agrecing to this 


But the Oplulon of the Court inclined fo2 the Plaintiff here. 
Sed Adjornatur. Vide Poſtea. 


Anony mus. 


— 


it was granted. Vid. 2 Rolls 106, 107. 3 Cro. 551, 389. 


ſuch a Wric granted. 
The Caſe of the Ciry of London and Coates. 


who was Impnloned in 


15 
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Regiſter; But here the Commitment is to remain in Priſon, with · 
Oat Bail 02 Mainpriſe. 

Allo the Commitment is upon a Complaint without Oath, which 
ought not to be; neither ought they to extozt a Promiſe from him, 
to obſerve their Order, admitting it to be Legal, ſoz an Oath cans 
not be impoſed upon a Man to keep the Law. 

Beſides, The Cuſtom ts abſurd, to Commit a Man to Prifon 
until he ſubmits to the Court; whereas a Man in Priſon cannot 
come into Court to make ſuch Submiſſion; and then 
will keep no Courr, muſt a Man lie in Pri left 

Then the Cuſtom as it is laid, 
only to themſelves ; foz it ts ſald, oz by due 

This Impri looks in the Face of Magna Charta, which 
ſaith nullus liber homo Impriſonerur, all Offences Finable 
the Impriſonment is only to be the Fine | 
be tendzed, there is to be no Impriſoamenc 
in Parliament, Br. tit. Impriſonment 100. 

To this it was anſwered by Jones on 
Impriſonment in this cafe was not tog Fo 
Contempt to the Court. 

It is returned that he confeſſed the Fact, and pet 
would not confozm himſelf to 
cceding is very mild, not to 
mitted after an Admonition in 
That be may be dellveted by 
to erpzeſs that in the Commitment 

Alo be cannot be prejudi 
Cuſtom eturned to 


is t 
Week. 
It is not that de hall 
but that be ſhalt i 
be done by Letter 
not by any means 
Twiſden,The Cuſtom doth not here come in Queſtion 
mitment ts returned to be 
be allowed they dave ſuch 
Langham was Committed, 
apminiſtred to Sheriffs ; and reſolved to 
cerned. the Government. The Ci 
and Orders made by them, 
of another, and fo viſtinguiſhing Trades, (Viz) That a Plaiſtcrer 
ſhould not uſe the Trade of a Bri : 
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altho it were 


& 23 Car.z, Rot. 1436. 


a Caſe, Roberrs an A 
, Go tell the black Knave Roberts, That I will 


Th was as much — 


Phillips ver/#s Kingſton. 
[11.22 & 23 Car. 2. In an Action of Slander the words were, 


He hath broke three or four of his Fathers Ribbs , of which 


d for the Murder 
After Verdict fo the Plaintiff, it was moved in Arreſt of judg- 
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ment. that he did this hurt to his Father againt his will , 


ly after died, and 1 will com 
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Aſh finding Dudley in the pzeſence 


Mcthin and the Hundred of Thiſtleworth. 


N Action was bzought upon the Statute of Winton. 

The Deſendants pleaded, that they made Hue and Cry, 
and chat within 40 Days they took one Dudley, which was one 
of them that did the Robbery, and had him in cuſtody. 

The Plaintiff Replied, That Dudley was not taken upon their 
freſh purſuit modo & forma. 

— upon this Iſſue the Jury find a Special Verdict to this 
effec : 

That the Qandah meds Tue ene Ory , and 

Sir Phili „ 

Juſtice of the Peace of Weſtminſter, at his Youſe in Weſtminſter, 
the ſaid Sir Joſeph being an Jnhabitant in the Pundzed of 
— —————————————— 
328 ſhzuly appear at the Seſſions at the 

uy. 

And whether this be ſuch a Taking as is put in Ive , they 
referred to the Judgment of the Court. 

Jones log the Plaintiff Argued , 
not appear to be any Taking at 
Sir Joſeph Aſh and Str Philip 


ance ; this clearly could not be taken fo 

Again, Che Iſſue ts, Whether 
purſuit of the Hundred ; and it 
that there was any Hue and Cry made this „ and it might 
be ceaſed befoze this time: But it ſeems rather, that Sir Joſeph 
Aſh found lum by accident. 

But the Opinion of Hales Chief Juſtice, Twiſden , Rainsford 
and Moreton , was, that Judgment ought to be given fog the 
Defendant : Foz the charging of Dudley with the Robbery in the 
— of a Juſtice of the Peace was clcarly a Taking within the 

Atute. 

Foz being in the preſence, which the Law conſttues to be under 
the Power or Cuſtody of the Magiſtrate, it would have been vain 
and impertinent to have laid hold of him; and it wall be intent ⸗ 
ed, that this was upon Freſh purſuit: Foz when the Verdict refers 
one Special Point to the Judgment of the Courr, all other matters 
ſhall be intended. 


Any 
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Hornſey (Adminiſtrator of jane Fane) verſus Dimocke. 
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the Hundred appzchended one of the Robbers Within another , 


this was a Taking within the Stature 


made towarvs one part of the County, 
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Anonymus 
Davis verſat Wright & al 


1 
mn, 


And it was ſhewn foz Ca 
fopwant of Place. Andtot 
was ended by Comprimilſe: 


this Court, of a Fact laid 


the Ettry was, but ſaid 
be intended a Vill. And a 


= * 


ts be a bold Promiſe, being in no wiſe liable to be 


ng that would 


1 FH. 


upon the Declara- 
ſhewi 


by 


appear 


- —— — 


— 


t. 
i had 
the Plainti 


| 


p2epare'y 


de march 


upon 


of his Time: And the Opinion of my 


im Bane's Caſe id, That an Exccutot hall 


Death 
9 Rep og 
the Court 
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And as to the ſtcond, the Concluſion is pzoper ; becauſe the 
Defendant alledges New Batter, and therefoze ought to gtve the 
Plainriff liberty to come in with a Surrejoynder and anſwer to it; 
ſoz he doth not only ſay, that he gave an Account, but (ets fozth 
the Special Matter, how. | 

CUberctoze the Court gave Judgment (o2 the Deſendant. 


Note, A Clerk ofthe Court muſt appear de die in diem, tu any Mat- 
ters againſt him on the Crown ſide, as well as on the Plea ſide. 


Reynell verſus Heale. 


t 


Defendant, and ſo the Plea is quod 
no mention of the King; whereas | 
Ac gives the Moiery of the Penalty to t | 
The Court ſaid nothing to the firſt matter, but held clearly 
the Iſſue was misjoyned: and ſaid , that a Repleader ought to be 


awarded. 91 1 
74 Polexfin and Aſhford verſus Criſpin. — 
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Foz there i e 


ſcary, than 


193. 


by 


not (ay 5 Co 4b. 
it hall F.N.8.191; 


that it had been good upon a Demurrer, 
the local Property: And ſo is the Regiſter. 


321317 


2215 


23853 


1 


2<2> 


Hoskins wver/as Robbins. 
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Yelvy. 187. 


As to the firſt it was Anſwered, That 
take all the Pzofit from the Owner of the Soyl!, 
Trees and Buſhes growing ; and if any one 
and diſcover Mines, the Lord ould recover Damage in reſpect 

| as this might 


8 


5 
5 


f 


| 
Fr 


Ueſture of the deep 
into the Pzofits ; and m 
another. 

As to the It is nat the 
Copyholds Pre 
ſcription in them tbey 
had ſuch Eſtates, ſtom 


f 


75 
f 


The Duke of Richmond verſus Wile. 


| „ (ies) That they had 
Bottles of Wine brought them before they had given theis Verdict, 
which were put in 2 Bill cogetber with Wine and other- things, 
which were cat and drank; by the: Servants: of the Jury, and the 
Tipſtaves that attended them at the Tavern where: they were con- 
ſulting their Verdict. 

That this Bill (after the Verdict given) was paid by the Plaintiffs 
Solicitor ; and that after they had given up their Privy Verdict, they 
were Treated at the Tavern by the Plaintifis Solicicor, before their 
affirmance of it in Court. 

Counſel being heard on both Sides. as to theſe matters,the Court 
dellvered their Optntons ſeriatim, that the Verdict ſhould ſtand, 


They 


— 


they were not upon a — ſetting aſive of the 
d it in point of Law 


SEE; 
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Barnard verſus Michel. 


1141. 
Hl. 22. & 23 Car. 2. Rot. 86 5. Che Caſe was mabed again, 
and by the Opinion of all the Court, Judgmem was gl- 
vert 102 the Plaintiff, being after a Verdict. HUBS ai. 
Foz though the pleaving , chat he brake all the Covenants, 
would not have bien good upon a Demurrer, as they ſaid, foz 
two Reaſons; ww | 
Firſt, Foz that it would have been double, in regard that the 
each 3 them would have intituled the Plaintiff to 
penaltp. 1 
Secondly, Foz that ſome of the Covenants were ſuch as be 
ought to have aſſigned a ſpecial bzeach upon, that it might 
been in the Judgment of the Court; pet now the. Verdict 
aided theſe defens, | 


. Pellow verſus Kingsford. 


N an Action of Debt ſur I Eſtatute 2 E 6. foz not 
Tythes. After Verdict foz the Plaintiff, it was 
Vid. 2 Cro, That the Lands out of which the Tythes were demanded, 
68. ſhetun in the Declaration to lie in two Pariſhes ; ſo that 
Yelv.63- ought to have made ſeveral Tirles, and alſo have 
Tythes ſhould bave bien ſet out upon the Land, (viz.) 
in one Pariſh, and how much in the other, 


Nan Information upon the Stapre of Uſury. After Verdict at 
the Aſſizes foz the King, it was moved in Arreſt of Judg- 
ment, That the Venire was not well awarded, fo} it was entten 
ideo ven inde jur; whereas it ſhould have bien præceptum eſt 
Vicecomiti, &c. 
The Court commanded to ſearch Preſidents, and were infozmed 
that they were generally ſo. 


r . 
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Sir William Smith verſat Wheeler. 


* the Common Pleas in 

ſoꝛ the Rectory ol Hadnam in the County ol Bucks, — 
— as to a third part of the Rectory, the Defendant Nor 
u 
© Anp tothe other two parts, a Special Verdict to this el⸗ 


That Simon Maine was poſſeſſed of the two parts of the Re- 
ory lo; 80 years, and in the pear Lay fy oo 
Aſſignment of hou ts Gar cap Wark en 
lowing , (viz.) In truſt for himſelf for EET. 
for the payment of his Debts, and 
to be EY to divers of his Kindred. P 
time of his Death Jo bangs roy = 

1 

j e no appointment, 
fach his Iſſuc. Provided further, That if Simon 
minded, or willing at any time to void the 


to make 

or to Fruſtrate any Uſe or Truſt —— — 
diſpoſe the Eſtate to any other perſon. ot 

rpoſe ſhall declare E Writing, under hi 1 


pu 
8 that then, and thenceſorth the Truſts 
y of them, &c. ſhould be void, &c. 
Then they find that in 1644 he had Iſſue a Son, and 
the pzofits thereof during bis Life, and made ſeveral 


f the Premiles. 

| the hay no natice af this Tru during bis 

wb. ae bs Bend one of them ui and the other 
They find that in 1648 he committed Treaſon, and was theres 

of Artainted. 


, and after divers Ar 
was affirmed this Term, by the 


i 


dge the Settlement fraudu- 


it hath been ſince by them decitned, wherefoze J ali 


— —— —_ 
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SORE ps 45 


ought thereupon to adju 
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222 is, whether there be any thing fozfeited longer than 


pet 
that 


Moreton. J ſhall ſay nothing to the marks of Fraud found in 
be Verdict; foz tho at firſt the Counſel of the Plaintiff inſifted, 


1 
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But admitting this Power were fozfeitey, yet it is not found, 
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King, 
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could it paſs from the King, (it it could paſs at all) by general wozds; 
but J reſt upon this, 
Ficſt, That it is a Power 02 kind of Truſt to revoke, but na 


Condition. 


the Life of S. M. and ſo it 

and Harding and Warners Caſe, fo} 

ed: This is like the Cale of the Statutes of 15 R. 2. 
theſe Statutes 


in Sir Charles Hattons Caſe it was ttſolued 
ſhould be executed upon Land, wherein 
cation. Vid. Chirtons Caſe, 11 Con. 
firmed per toram Curiam, 


* 


Termino Sanctæ Trinitatis, Anno 22 Car. IL 


In Banco Regis. 


Anonymus. 


N Debt upon a Bond. After Verdict fo2 the Plaintiff, the Judg: 
ment was entred quod recuperet the Sum pro miſis & cuſtag 
inſtead of pro debiro ptædꝰ. But this was 07dered to be amend- 

ed, as the default of the Clerk, the in another Cerm ; The 
Court having power over their own Entries and Judgments. 
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pens, c. for if to, 


ern 


It was allo Objeaed , That there was no Averment : That the 


—— 
_ — 


Defendant was not there u 
then it is no Offence 


that if the Body of the da were, 


Co which it was 
That all perſons which ſhould reſort to ſuch place, which were not 


ſhould forfcir,&c. then tis true, 
e if 


it muſt be averted. But that matter comes, in a Proviſo of the 


'd thicher 


ſhall not extend to ſuch Caſes ; and therefo 


there were any ſuch thing, the Deſendanc is to plead it. 
the Court oppered Judgment to be Entred fo2 the 
Plaintiff. Ante. 


Ag, (viz.) Thar i 


Anonymus. 
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36 


Jones moved fo2 the Plaintiff, that the Defendant's Plea being 
in Abatement , could not be admitted after an Imparlance , and 
that a peremptory Judgment ought to be here given ; becauſe he 
had concluded in Bar, as well as Abatement. Foz he doth not 
only demand judgment of the Bill, but ſaith , actionem habere 
non debet; and the Demurrer is joyned, as upon a Plea in 
Bar. 

And it was agreed, that if a man concludes a Plea in Abate- 

ment, as in Bar; if it be againſt him that pleads it, Judgment 

peremptory is to be given, But here the Concluſion is not 

actionem habere non debet; but tis added, verſus cum ſolummodo, 

0 if a man — — non, &c.. 
gment peremptory to n 

But then it was ſaid, That although it were too late ge 
this Batter, in Abatement; yet it appeared upon the 
fhewn , that the Plaintiffs Declaration was inſufficient: Fo? it 
being, If the Defendant, or one Yincent ſhould pay ; and the Plain- 
tiff alleging, that the Defendant had not paid, is not enough to 
intitle him to his Action, albeit that Vincent were no Covenantee, 
02 had ever Sealed and Delivered. 

To which it was Anſwered, and ſo Reſolved by the Court, that 
Deed , that Vincent was as well 


= 
I 
? 
5 
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And the Chief Juſtice cited one Carrwright's Caſe in Debt foz 
Rent, where the ladenture of Leaſe was d Demile from Cartwright, 
and another Toyntenant with him,reſerving a certain Rent to them 
both; but the other never icht bought Debt, 
and declated of a Demiſe of the Molety, and Reſervation of the 
Molety of the Rent. And upon Nil deber the Batter afozeſaty 
was Specially found : And it was moved, 

Firſt, That the Leaſe being by Indenture , whether the whole 
Rent were not well reſerved to Cartwright, as by ; 02 
whether it were not good to him, as to a Stranger, fog one ? 
02 whether it ſhould not be good to him as an intire thing, wh'ch 
was reſerved to him as well as the other 

But the Court Reſolved , that it was god only foz a Moicty 
as he had declared: Foz there being an Erpectatton of the others 
Sealing, which never was done; the Deed, as to one Moiety of 
the Land, and the Rent reſerved, had no effect. And where one 
Declares againſt one upon a Deed , whereby it appears that 
another was bound with him, it ſhall not be intended that the 
other 
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1 
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Declaration is upon Matter of Record. 
it was held by the Court, That if the Declaration were 
but in Matter of Form: Foz he lait, 
Defendant did not pay, ſed adhuc injuſte deriner, which 10 
tho" unfozmal , that the Money is not yet paid 
other. And ſa it hath been held, where in 
Executor it is averred, that the Executor did not 
& injuſte detiner, and not averred, that the Teſtatot 
in his life time ; that alter a Verdict this is atded. 

And they held, that a Judgment ought to be given quod reſpon- 
deat ouſter fo2 the joyning Demurrer as upon a Plea in Bat, 
is not material ; beſides the Fault begun on the Plainciffs part, 


Tailour verſus Firzgerald. 


Rror upon a judgment given in the King's Bench in Ireland, fri 
Fjetment ; where the Plainciff declared , that J. S. Demiſed 
quoddam Scriptum Obligatorium, &c. habend' à die 

pr 5 
Not guilty pleaded, it was found foz the Plaintiff, and 
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And 
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N Treſpaſs, 


the 
and that by 

The Plaintiff traverſeth, That it was the Frechold of Sir TH. 
And al Verdict was found : 

That Nicholas Hcale was ſeiſed in Fee, and that 16 Dec. 1640. 

made a Deed to Jane Enrolled within ur Bonths , by 
ſaid Nicholas did ( for and in Conſideration of Natural 
ion of her Portion, and t of her in Mar- 
good and valuable Conſiderations ) give, grant, 
allen, enfeoff and confirm unto the ſaid Jane Heale, 


died, unleſs averred on the Deſendants Sive. Other, 


hn, 


J 


7 5 


ſiveration of making the Indenture , than what was expzeſſed. 
And if it were ſufficient to convey the Þzemiſſes to the fatd Jane, 
they found foz the Plaintiff ; it not log the dant. 

And it was Argued by Winningron ſoz the Plaintiff. He 
that it could not take effect as a Bargain and Sale, 
Monep was paid ; but Argued, that the Deed ſhould enure as a 


the Conſideration txpꝛeſſed 

As in Bedell's Caſe, 7 Co. 40. 

too u — — —— m— 

the Ss not En Dd, 

ate two Conſiderations expzeſſer, there the 
either. As if the Father, in Conſideration 
patd by the Son, Covenants to ſtand ſei 
Enrolled ; yet the date ſhall ariſe 


Dicks in the Common Pleas,1656. The 

ſideration of Lave aud 100 L paty by the Son, 
him, with a Letter of Attorney in 

in that caſe the Son bath tug cleayon to take 
ment 02 Livery, which hall be fir& Erccuted , 


pl. 25. 

But it hath been Objected here, that there is a Clauſe of War- 
ranty iu the Deed , which ches that the parties intended a Con- 
veyance at the Common Law; faz if it enure by wap of Covenant 
to ſtand ſciſed , the Warranty can bave no effect 
Allo there is a Covenant, for quiet Enjoy 
and Delivery of the Decd, and duc Exccution 
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: 
5 
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erecuted, Chi 


thozity ; foz it appears tha 


Therefoze the Court Adjudged . hat — 


been vold, unleſs Livery 


true, if there had been a Lettet 
— — As if the Father by Deed grants Land to the Son, 


an expreſs Conſideration, upon 


be Anſwered, Thar ſuch remote Im 
* 
Decd it might have 


the which an Uſe may ariſe. 


of Attorney in the 


ſt 


That the Son ſhould pay a Rent 


, Pirficlds and Pierce 's Caſe, 2 Roll. 


the Father by Deed Poll, in Conſidetation of Blood, 
: and it being clear that way, thep 


49. a. The Authorities which have been 
— to inſiſt upon 02 debate the other Point. 


other five are, fc it 


grant, gc. (as in our Caſe) to his Son Habend after 


Letter of Attorney in it to make Livery ; if none be made, 
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nothing paſt 
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the Deed, and an Enrolment within ix Months, as in the Caſe at 
Bar: But they Reſolved there, It a Letter of Attarney han 
been in the Deed , it ſhould not have been conſtrued a Covenant 
ro ſtand feiled ; and thercfoze be pzaped Judgment {82 the 


ration, that his Fcoffecs haylp fand ſeiſen: It was 
no Uſe haul axiſe upan it, 1 Cc. 6. Wo Dir Thomas 
Caſe, MAhere a Covenant mas won good Conſideration to jevy 
Fine to certain Uſes , and no Fine was 

ſolved, that the Covenant did not raiſe any Wſe 
Therefoze tis uſual to erpzeſs in ſuch Deeds of Covenant. 
if the Conveyances therein contained be not 
the party ſhall from henceforth ſtand ſeiſed. 
in Vivign's Caſe , Dyer 302, Due having 
releaſed to his Byother and his Peirs certatn 

Livery made, that Plowden would have averred that the 


71 
13-44: 


1 
8 


made pro Frateruo amore, a {0 ſhaulp raiſe an Uſe. Ander t 
Favour of the Court J deny that Opinion of Plow 
Law. And in Debb and Peplewell's Caſe it is (aid, That the 


8 
F NN 


remain or come to his Daughter: Jt was Reſolved, no Uſe did 
ariſe thereupon, 
Jn this Conveyance there are net any Mos that 


— 
£ 
8 
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Covenant; the anly word that looks towards an Uſe is the wow 
Bargain and Sell. And in Ward and Lamberr's Caſe, tn 3 Cro. 394. 
it is held, That if one gives, 02 bargains and ſells Land to his Don, 
it Mall not amount to a Covenant to ſtand ſeiſed, log want of apt 


wo2ds, 
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Cale, ' 
Pitfeild and 


there can be only a Reburrer, and ſo na 


The 'Stho2iries finee have not bien 


of 


and a Covenant to mate further aſſurance 


Debb and 
the 


ry, &c. as great c pt paratton at Common Law as 


Genoral 


the other are all words of Common Law, Give, Crant, 
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e wold Dedi in this Deed, impozts a General Warranty , 


is not qualified by the Specidl Warranty alter; pet if the 


Enſeoff and 'Confirm. @There is ao a ctauſe of Special 


aſs by way of ule, 


Now 
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And they ſaid, That if they would not conſtrue an Uſe to ariſe 
bp ſuch Conveyance, as in the caſe at Bar, it would overthzow 
all Conveyances by Leaſe and Releale. 

And foi the Objection of the Warranty in the Deed, it is well 
known there is ſo in moſt Conveyances to Uſes. (Uberefoze they 
gave Judgment foz the Plaintiff. | 

Note, This Judgment was afterwards affirmed upon Error, 
bought in the Exchequer Chamber. 


Anonymus- 


N Inditment was bzought, fo; uſing of a Trade to which he 
had not bern bound an Apprentice. 

It was moved to quaſh it, becauſe it was not alleged, that 
he did not uſe the Trade 5 Eliz. fog if he did, he is excepted out 
of the Statute. 

But the Court did not much regard that exception, Tho' they 
ſaid it had bien often allowed; but it cannot here be intended, it 
being ſo long ſince the Statute was made. 

Secondly, Jt was foz uſing the Trade Aromararij, without an 
Anglice ; (o it could not be known what Trade was meant, and 
tho that woꝛd is often uſed foz a Grocer, pet it muſt be ſo Eng- 
liſhed, oz elſe it hall not be taken foz that Trade moge than anos 


r. 

And foz this Cauſe, the Court quaſhed the Indictment. 

Note, If a Man be taken upon a Warrant de ſecuritate pacis, 
oz any criminal cauſe, he is not to be charged with Actions, un- 
leſs the Court gives leave, which they will rarely do. ; 


The Caſe of the Heirs of the Earl of Southampton. 


Ing James by his Leters Patents Enrolled in this Court, 
granted to the E. of Southampton, all Deodands within the 
Mannor of Ditchfield. 
An Inquiſition was certified here, that a Deodand was fozfeited 
within the (ald Mannor, and Proceſs went out thereupon. 
he Court were moved in behalf of the Daughters and Heirs of 
the Earl, whether they ſhould be dzuven to let fozth their Title in 
pleading; foz if ſo, the charges would far exceed the value of 
the Deodand, and it would be very inconvenient, that every new 
Heir ſhould be fozced to plead upon every Deodand that happens. 
But the Court ſaid, in regard the Letters Patents are here En- 
rolled, and that it appeared by the Inquiſition, that this Deodand 
was fozfeited within the Mannor, it ſhould ſuffice without pleading, 
if the Heirs ſatisfied the Office of theit Title without pleading, as 
where Conuſans of Pleas have been once allowed; it is ſuffict- 


ent 
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ent in another Action to ſhew the fozmer Roll where it was al- 
allowed. 


Note, An Indictment fog a Nuſans in the High way. The Court will 
Inditment upon Motion, unleſs certified that the 


will Reverſe it upon a Writ of Error, ( if their be 


Ercor in it) without any ſuch Cerrificate. 


Pariſh 


place 
— — 
ſs the Court ſatd hath bien (o2 a Pariſh Clark, Churchwat- 


was denied to one, who pzetended to be Maſter of the 
Waterhouſe; fo2 that they ſaid was nat an Office, 


ſhould not paſs Lands in a Hamlet of 
42 Blandford Forum , 
the Hamlet; lo that they were as two 


levied of Lands in a Pariſh, it (hall extend to 


all the Vills within the Pariſh. 
The Lord Hawley's Caſe. 
Mandamus was granted, to reſtoze him to the Recorderſhip 
— —— Let - 


ritum to be 


— 


Mayor 
rr = 
Secundum locatio- 


they 
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they ſum noned him to appear ſome days befoze, and he not com⸗ 
ing, - © amoved him from his Office, the 30 dap of the Cato 
uguſt. 

Atter this Return filed it Was moved. 

Firſt, That it was repugnant , fo2 they returned, That the 
Lord Haley continued in his Office until the 25 of December 21 
of rhe King, and after that they amoved him in Auguſt 2x of 
the King. To which it was anſwered, Thar in upon the 
whole return it appears, that he was amoved, though it be ſaid he 
continued after, that is not material but ſurpluſage. As where a 
Jury gives a general Verdict, and yet diſcloſes ſpecial matter diſa- 
greeing to it; the Court judges accozding to the ſpecial matter ; oz 
elle they might mean that though he were turned out, yet he did 
continue exerciſing it de facto And the Court were of Opinion, 
that the contradiction in the Return was not material: Foz Hale 
ſaid, It it hall be taken that he is pet in, then there is no need 
of a Mandamus. 

Again it was ſald, That the matter of abſence was not ſuf- 
ficiently returned ; fo2 it appears by the Charter, that the preſence 
of the Recorder is not neceſſary to the holding of the Court; foz it 
is to be held befoze the Mayor, Aldermen and Recorder , 02 
any two of them, whereof the Mayor to be 
not returned, that they held a Court in all 
have they returned , that any miſchief, 02 
to them by his abſence. 

A Park-keeper hall not foxfeit his Office foz 
unleſs a Deer be killed 02 the like in his abſence. Alſo it is te- 
turned from the x of Aug. 15. Car. to the . 
ted himſelf fo2 five Years, and he might 
years in ſir years time, and pet be there every 

And fo2 the other cauſe of removal, that he was n 
lege; It was ſaid, That the Corporation being Laymen, could not 
return a thing whereof they were not Judges: That the Return was 
too general, nullo modus peritus; but ought to have ſet fozth ſome 
" ſpectal Fac, whereby it might appear to the Court. 

Aiſo, They could not remove him foz a Cauſe which they could 
not examin; he was put in by Commiſſioners, authoziſed by Act 
of Parliament, which it was ſatd did capacitate implicitely bim, at 
leaſt their Act ſupplied the Election of the Town, which if it 
had been, would have diſpenſed with his diſability. Aud the Caſe 
ol Bernardiſton , Recorder of Colcheſter was much relied upan, 
who in 1655, bought a Mandamus to be reſtozed to his Office. 
And it was returned , That he was not learned in the 
Law, and that one being indicted before him, u the Sta- 
ture of x Jac. of having two Wives, and convicted _ — 
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; and alſo they returned, That he abſented himſelf for nine 
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Sir William Jones on the other ſive, Chat the 


was reſtozed. 


neglexir : 


ty to the holding 


to d. termin all 


ij ſui cotalirer 
ſuch as concern Frechold) accozving to Law. 


p take notice, That the Of- 


other matters, beſides the Admi- 


was ſuffictent Cauſe to remove htm ; 
of Juſtice in the Court; fo2 he is as it were the Common 


tn other 
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d, and not made up by Fractions ; (and ſo held the 
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by the ſpace of five years, which muſt be intended five 
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returned, That without any reaſonable Cauſe ſeipſum 


—— muſt 


Recorder is concerned 


a theCor 


Jt was ſaid by 


abſence as it was returned, 
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fo2 it is 
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bien objected, Chat it is not returney, 
during his abſence, oz that any pzeju- 
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It was returned alſo, 
Months; but not (ct fozth that 
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any Court was held during that time, oz any occaſion foz 


it. 

De ſaid, That Cholmley Recorder of Lincoln was turned out of 
his place, foz trying the Acceſſozy befoze the Pzincipal; and altho 
there be no Special Fact returned here, yet it may be tried in an 
Action upon the Caſc. 

The Court ſaid, They would look upon Bernardiſtons Caſe. 
Et Adjornatur. 

Anonymus. 


Emmy ++ + Admiralry to flap a Suit there 
£ foz Mariners Wages, tho' the Contract were upon the Land- 


02, 
— ̃ Q 


Again, accozding to their Law, if the Ship periſh by the Ma- 
rincrs default, are to loſe thetr W in this 
nner 


Dier verſus Eaſt. 


the Statute of Ed. 6. Jt is odained, That ftrik- 

the Church-yard be Excommunication Iplo 

the neceſſity of any Sentence of 

jon, pet he that doth not and Excommuni- 
convicted at Law, and this rranſmittev 


E was indicted of Murther in Denbigh, and obtained . 
tiorari tu remove it into this Court, in ozder to have 
tryed in an adjacent Engliſh County. 

And it was moved whether by Law it might be. 

The Statute of 26 H.8.cap.6. empowers the next Engliſh County 
to take Inditments of Treaſons and Felonics committed in Wales 
and to try them; but here the Indictment was taken ina W 
County. Herbers Caſe in Latch was cited, who was invicted at 
Montgomery, and tryed at Salop; and Plowden, Matters del 
corone avenants a Salop ; and Southley and Prices Caſe, 3 Cro. 
is, That the Statute doth not extend to @ Tryal upon an Appeal. 
Jn Chedleys:Caſe a Certiorari was granted, as bett, to remove 
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Large verſus Cheſhire. 


„ between him and rhe 
ſuffictent Eſtate in ſuch 


Car. 2. Rot. 520. Jn Covenant the Plaintiff 
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the thing, as the Jniquity of the Times ; neither hath it been 
heard, that one who had been Queen of England, thould be called 
nuper Regina in her Life time: So that that Authority was much 
invalidated from the Circumſtance of the Time. 

The Plaintiſſs obſerving the Court thus clearly fo2 the Defendants 
Title, was Nonſutt, 

Note, Jt was not Reſolved, whether if there had been a Queen 
Conſort at the time of this Grant, it had been good to the Deſen- 
dant » But the Judges rather inclined that it ſhould, 


Daviſon verſas Hoſlip. 


that 

of J. S. in his hands; and 
Conſideration, becauſe not 
of an Executor s Promiſe there 


Cale. Sed ; 

Foz it being chen, That he was Receiver at 
the Promiſe, and averred, That he ſo continued; 
„„ alter a 


It was allo ſaid, That the taking of this Promiſe did not diſ- 
charge the Principal Debror ; but that there might be reſort to him 
ſo long as the Money was unpaid. 


Brown verſus London. 


T? an Action upon the Caſe, the Plaintiff declared upon the 
Cuſtom of Merchants, that J. S dzew a Bill of Exchange upon 
ide Defendant, to pay to the Plaintiff ; which he accepted, and bath 
— further ſur Indebi ſuch a Sum ; fo 
ur tat” upon a log that 
the Defendant accepted a Bill of Exchange from him, ac. 
| Upon 
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Upon non Aſſumpſic a Verdict was f: 11d ſound top the Plaintiff, 
and entire Damages gtven. 

And it was moved in Arreſt of judgment, that an Aſſumpſit ſur 
Indebicar' did not lye upon this matter. but only an Action upon 
the Caſe, as it was laid in the firſt patt of the Declaration, where 
the Cuſtom of Merchants ig ſet fozth , and that the Defendant by 
— rr is char — 4 and this is not to be involved in a 

K. 8 
And of that Opinton were Hale and Rainsſord, who ſald it 
been (0 Adjudged in the Exchequer fince the King's Kee 


ſaid, It A. delivers Money to B to pay to C. and 
a Bill of dzawn upon B. and B. accepts the Bill, 
not pay it, C.may bung an ladebitatus aſſumpſit againſt 
B. as having recrived Money to his uſe : But then he muſt not 
— a upon a Biil of Exchange accepted, as the Caſe at 


he conceived that the Cuſtom made it a Debt ſo: 
bim that accepted the Bill. ; 


ſſumpſit the Plaintiff ſets ſozth, That J. S was Indebted 
tao him in 40 l and that the Defendant was Indebted tn the 
to J. S. and that J. S. did appoint him to receive this 
40 |. from the Defendant in ſatisfaction fog the Debt due to him 
from JS. Utich be ſignifying to the _ be in conſidera 


f10ne 


— 
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Quod mutuo aggreatum ſuit inter cos, &c. ann 
[4 


tione ptæmiſſorum, and that the Plaintiff would fozbear him a 
Quarter of a year, pꝛomiſed that he would then pay htm. 

To this the Defendant pleaded non Aſſumpſit, and a Verdict 
was found fo2 the Plaintiff. 


party to this Agreement, whereby he ſhould become chargeable by 
the Plaintiff, and then the Fozbearance is not matertal , 

the mean time he is Suabie by J. S. his Creditor. | 

and Morris's Caſe was cited, which was 

Hill. 20& 21 Car. 2. where the Plaintiff in 


E 
Tz 


pay him ; who upon view of the 
Plaintiff mould accept of his Promiſe , and fozbear bim a 
night. yꝛomiſed to pap him the Money. There (after Verdict 
Plaintiff ) Judgment was Arreſted, becauſe that was held no 
ration. Sed non allocatur. 

Foz Hale ſald, When Aſſumpſits grew firſt 
uſed to ſet out the Matter at large (viz.) in ſuch a 


E 
15 
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charged one againſt the other; but ſince it bath been the 
declare mo2e conciſely. And upon the whole Batter here it 
that the Defendant agreed to this Transferring 

LI 


2 


this 
to the Plaintiſf; and that it was 
charged againſt J. S. And he ſatd 
Haſlip (hoc Termino ante) was 


Ebt was bzought againſt him by the Name of Sir William 
Hicks, Knight and Baronet. 

He pleaded in Abatement, that he was never Knighted. 

The Plaintiff moved, that he might 4mend, and that he han 
put in Bail by the Name of Knight and Baroner , ſo that he was 
concluded to alledge this Batter ; which the Court agreed if it 
were ſo: But it was found to be Entred foz William Hicks, 
Baronet only, So they ſaid, they could not permit any Amend- 
ment ; but the Plaintiff muſt of neceſſity Arreſt him over again. 
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Gaunt, was the firſt Duke 
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Fiſher ver/us Batten. 
obtinere, 
ſed within the County. 


EE 


—— by Dir William Jones foz the Prohibition ; 
a _ of Equity muſt begin by Preſcription og Act of 


of Lancaſter. 


Bill was Erhibited in the Durchy Court, to be reliever 
againſt the Foxfeiture of a Mortgage of Lands lying uithin 
The Defendant pzaped a Prohibition; Surmizing , that the 
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They have ſhewu indeed a multitude of Preſidents, but J can 
hear but of One, fo the firſt Fifry years after x Edw. 4. moſt of 
the other are of Perſonal chings; and of the reſt, divers began in 
the County Palatine , and were tranſinitted to the Dutchy Court: 
As they may ſend Cauſes out of the Courts there , to be Argued 
nt Kings Bench; but doubtful whether the Court here can give 
Judgment. 

They habe very few Preſidents of Cauſes which commenced 
Otiginally in the Durchy Court, which is but a Court of Revenue, 
4 Inſt. The Court of ſts had a multitude of Preſidents, but 
could not thereby gain it (elf any Juriſdiction, 4 laſt.g7p.Holt's Caſe 
Hob. 77. A Bill was Exhibited to be relieved againſt the Penalty 
of a Bond, which concerned an Extent of Lands within the 
County Palatine, and a Prohibition was granted; fog the Dutchy 
Court is ſaid there to have nothing — >, 


as they were 1 H. 4. by which Act they were both ſevered 
Poſſeſſions of the Crown: But now x Ed.q. makes one 
theſe diſtinct Bodies , and gives a ( to the Durchy 
the County Palatine ; foz that is annered unto, and 

of the Durchy, as the ſupꝛeam Name of Corporation. 

The Cons of the Act ate: That our Liege and 
King Edward the Fourth, and his Heirs, have as parcel of the 
the County of Lancafter , and County Palatine ; and there is a 
Chancellor and Seal appointed boy the County Palatine, and a 
allo ſoꝝ the Durchy, and a Chancellor there fo2 the keeping thereof ; 
and Officers and Counſcllors for the Guidance and Governance 
the fame Dutchy, and of the particular Officers, Miniſters, Tenants, 
and Inhabitants thereof. 

Do that the Act having Conſtituted a Chancellor indefinitely 
over the Dutchy, and not cittumſcriting us Power , it is not 
reafon to exempt any part of the Duchy, and that the County 
is by fozce of this Act. In the 4 Inſt. 19. it is ſaid, that ſeeing there 
hath been time out of mind a Chancellor of the Exchequer , that 
there ſhould be alſo in the Exchequer a Court of Equity. So the 
Book of the 2d of H.8. and Rolls Tit. Prohibition to the Chancery, 

that 


— 
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that where there 1s a Chancellor time out of mind, a Court of E. 
quity follows of confequence, 4 inſt. 2 12. It is Cato, that the 
Chamberlain of Cheſter hath the Juriſdiction of a Chancellor 
within the County Palatine of Cheſter; as the Chancellor of the 
Dutchy of er hath lawſully uſed and executed within the 
County Palatine of Lancaſter. 


Chancellor and the itkt Officers io the County 
So that befoze the Srarure of 1 Ed.q. there was a Chancellor of 


of 
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Bills concerning Lands lying out of the County Palatine, within 
the pꝛecinct of the Durchy,but not holden. But that matter is not 
now in queſtion, 

I think no Prohibition ought to go in this Caſe. 

Firſt, Becauſe the Statute of the x Ed. 4. makes the County 
Palatine parcel of the Dutchy. 

Secondly, Foz that the Statute refers to the Juriſdiction foz- 
merly exetciſed, and appoints the Tenants and Inhabitants of the 
Dutchy to be under the ſame Regulation. And foz that, there are 
ſuch multitude of Pzeſidents of Pzoceedings in this nature, (and 
allowing tranſmiſſion of Cauſes peilds them a Jurisdicion) fo; 
the ſpace of 200 years, and fo many Mens Eſtates depend upon 
their Decrees, which have been made with the aſliſtance of ſo many 
Learned Judges, which at all times have bien called to aſſiſt in 
this Court, that it would be verp unreaſonable and inconvenient to 
unſettle them. | | 

Cpon a Quo Warranto, the matter might be moze ſtrictiy exa- 
mined, than it is fit to do upon a Prohibition. 

And Twiſden and Rainsford concurred , That no Prohibition 
ought to go. 

It was then objected, That this Bill was not well erbtbited, 
fo2 it was directed Cancellario only ; whereas the Court is holden 
coram Cancellario & Concilio. 


Hale ſat, That would not be material, fo2 in Ed. 2. time the 
Stile of the Kings Bench was coram Rege & Concilio , and the 
Writ de Idcota examinando, commands the Ideot to be bzought 
coram nobis & Concilio noſtro apud Weſtmon', and ancientiy Bills 
were (0 directed in Chancery, bur ſince have been altered. 


Maddys Caſe. 


12 Maddy was indicted, foz that he ex malitia ſua præcogitat 
felonice murdravit Franc Mavers, upon which he was arraigned 
at the Aſſizes in Southwark, and pleaded Nor guilry ; and the Jury 
found a Special Verdict, by the direcion of Juſtice Twiſden then Judge 
of Aſize there, which was to this cre. 

That Maddy coming into his Houſe, found Mavers in the act of 
Adultery with his the laid Maddys Wiſe, and he immedlately took 
up a Stool and truck Mavers on the Head,ſo that he inſtantly died. 

They found that Maddy had no pzecedent malice towards him, 
and ſo left it to the Judgment of the Court, whether this were 
Murder 02 Manſlaughter. 

The Record was this Term removed into the Kings Bench by 
Certiorari, and Maddy bzought by Habeas Corpus. And the Court 
were all of Opinion that it was but Manſlaughter , the pzovo- 
cation being exceeding great, and found that there was no pe: 

ceden 
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Hale ſaid there was no colour fs2 that conceit, The Plaintiff 
having pꝛoved his Promiſe , and Conſideration as 'twas laid in 
the Declaration, Which is the only thing Within their charge up» 
on Non Aſſumpſit, modo & forma. 


Bulmer verſas Charles Pawlet, Lord Saint John. 


N an Ejectment upon a Tryal at Bar this queſtion aroſe upon 

the Evidence. 

Tenant fo2 Life Remainder in Tall to J. S. jopn in a Fine. JS. 
dies without Iſſue, whether the Conuſce ſhould hold the Land Coz 
the Life of * — fo = Fry a 

Scrjcant Ellis pzeſſed to have it found Specialy, tho it is reſolved 
in Bredons Caſe, that the Eſtate of the Conuſee ſhall have Continu- 
ance ; but he ſald it was a ſtrange Eſtate, that ſhould be both a 
Determinable Fee, and an Eſtate pur auter vic;and he cited 3 Cro 285. 
Major and Talbots Caſe, twhcre in Covenant the Plaintif ſets fozth, 
that a Feme Tenant fo2 Life, Remainder in Fee to her Husband 
made a Leaſe to the Defendant fo years , wherein the Defen- 
dant covenanted with the Leſſors, their Heirs and Aſſigns to repatr 
and they conveyed the Keverſion to t fo2 default 
of Reparations, the Plaintiff bzoug | 
the Husband : And reſolved to be well bzought, 
Eſtate paſſed as dzowned in the Fee. 

The Court ſaid, Bredons Caſe was full in 
Reaſon there given, Hale ſald, made againſt 
"tis ſaid, that the Remainder in Catl poſſes firſt, which 
does the Freehold muſt go by wap of @urrender and ſo 
but they Hall rather be conſtrued to pals infimu 
n 


; 


ves 
the 


97 


5 


Hob. 277 In Engliſhes Caſe, it was reſolved, 
Kemainder in Tall to an Infant joyn in a Fine, if the 
Keverſe the Fine, pet the Conuſce ſhall hold the Life 
Conuſor, x Co. tn Bredons Caſe, and he ceſembled it to the Caſe, 
in 1 Inſt. a Man ſet3cÞ in the right of his Wiſe, and entituled to be 
Tenant by the curteſie jopns in a Feoſſment with bis Wife, the 
2 of bis Wife ſhall not avoid this during the Husbands 
Lite. 

Nevertheleſs he told Ellis, That he would never deny a 
Special Verdict at the requeſt of a Learned Man ; but it ap- 
pearing, that he Plaintiff bad a good Title after the Liſe ſhould 
= the Defendant bought it of him, and the Jury were dil⸗ 

rged. 
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Sacheverel verſus Frogate. 


AC 2 Car. 2. Rot. 590. In Covenant. the Plaintiff declared; 
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the cftectual and opt- 


ved, that the Rent deter {1cd 
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That preſcription foz Paſture. and Preſcription ſo Common is 
fame thing. Vid. 3 Cro. Daniel v. Count de Hertford 54. nd Rolls tit. 
Preſcription 267. It is held, a Man map claim Common fo halt 
pear, excluding the Lord ; and that one cannot pzeſcribe to have 
always ſo, is not becauſe of the Contradiaton of the Term ; 
fo2 if the ſole Fecding be but fox Half a year, tis as impzoper t 
call it Common ; but the true reaſon ſeems to be, becaule it 
in a manner take away the whole pzofit of rhe Soil from 


to ſomething which agrees in nature to the thing, 35. 

Thirdly, Here the Plainciff juſtifies the putting in his Beaſts by a Li- 
2 it was by Deed, whereas it could not be with: 
our Deed ; and (o is the 2 Cro. 575. 

Fourthly, Thoſe defecs are not atded by the Verdict. fo2 they att 
in the right and of ſubſtance. But the Courr were all of Opinion 
los the ,Plaintiff, 

Firſt, They held the Preſcriprion to be good, (and being laid 
a Cuſtom in the Mannor, it was not neevful to expzeſs the Copy- 
hold Eſtates) it doth not take away all the pzofit of the Land from 
the Lord ; 102 his intereſt in the Trees, Mines, Buſhes, &c. conti 
nues. Co. Inſt. 122. a. is expzeſs , that a Preſcription may be f 
ſola & ſeparalis paſtura'; and if it map be ſo half a pear,upon 
ſame reaton it may be fo; ever. An intereſt of this noture 
have commenced by grant, 18 E. 3. the Lord granted to the Te- 
nant that he would not impꝛove ibo it may be ſuch a Gzant were 
not good at this dap. 

The Court were agreed in this point, in the Caſe between 


Hale 
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„ that the conſtant Piactice is, foz all to 
joyn : And they all held, That the Judgment ought to be Reverſed 
againſt all. | 


that he was a Turky Merchant, and Traded in 
was not pzoved , that he 


N Debt upon a Bond, the Condition recited, That w 
| Excommunicated for not ing to 


him : 
That if he ſhould obey all the lawful Commands of the Church, 
that then, &c. 

The Defendant Demurred, ſuppoſing the Condition to be 
againſt Law, and fo the Bond vold. 

Hale ſaid, Tf a man were Excommunicared , there was a Crit 
De cautione admittenda; and ſometimes they took an Oath of the 
party, Ad parendum omnibus Eccleſizz mandaris licitis & honeſtis , 
and that was called Cautio juratoris ; and ſometimes Cautio pig- 

De ſaid alſo, It was held 8 Car. in Com Banco, that there the 
Eccleſiaſtical Court took a Bond of an Adminiſtrator, to make 
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; flop they pacſumed the party in ſuch caſes to 
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Defendant avowen fo3 Suic of Court. 


condefſeth himſelf Tenanc of the 
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Fire facias. 


and a Scire facias was bzought Quare execution, &c. 


that the Tenants of the Mannor might Grind at them ; and that 

Time out of mind the Tenants had Ground eme framentum , to be 

ſpent in their Houſes , at the Mills of 7. C. or at the Mills of 7. Z7. 

—_—_— the — - -——_ was ground at ncither 
To this Declaration the Defendant Demurred : 

Firſt, Foz that they joyn in the Action, and (0 the one ſhall 
—— fo not Gzinding at the others Mill, which is no 

to him. 

Secondly, The Preſcription is foz Grinding all the Corn to 
ſpent in the Houſes of the Tenants , which ts - unreaſonable ; fo; 
great deal of Corn is uſed which is not pꝛopet to Gund. 0 
was ſald to be Adjudged lett and Charlesworth 1654 
in BR. that the Preſcription ought 
dum & conſumendum in their Þ 


the Mills of 7, c. ro 
then have Averred, the Defendants Corn 
neither of them. Jt was Adjudged foz the Defendanr. 


Skinner verſus Webb. 


Caſe was this: A Judgment. was reco 
Court in an Action upon the Caſe upon a Bill 


J 
ment upon that: upon which a Writ of Error was bzought in the 
Exchequer Chamber, and the judgment was afftrmed ; after which 
the Detendant died, and a Scire tacias (reciting the Judgment, and 
Affirmance of it in the Exchequer Chamber) was bzought again 
the Adminiſtrator, and judgment had upon that; and the 
Adminiſtrator bzaught Error upon the Judgment in the laft Scire 


The Court were moved, not to allow this Writ of Error, 02 at 


leaſt not to ſuperſede Execution, by reaſon of its being a ſecond 
Writ of Error. 


And the Court held, that this Writ of Error did not lye into the 
Exchequer Chamber ; tho" it bath been Reſolved, that * 
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becauſe tis in Execution 
of the firſt Aut 
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ught 
Scire facias;and therefoze it doth not 
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Bill in this Court ; 


Exchequer Chamber ( by the Statute of the 27th of 
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After Verdict fo the Plaintiff , and judgment, a Writ of Error 
was bought, and aſſigned foz Error, That it was not erpzeſſey 
how the Commitment was, whether upon View of the Juſtices, 
02 Verdict upon an Inditment ; ſo that it doth not appear that 
they were legally Committed, nothing of the Pyzoceedings 
being ſet fozth, and tis not ſo much as ſald, debiro aur legitimo 
modo commiſſi ſuerunt. If a man be Inviced of Perjury in his 
Oath ſwozn befoze a Maſter in Chancery: ft muſt be etwa, that 
the Maſter had an Authozity to take an Oath. 

And the Court doubted at firſt, and commanded the Clerk of 
the Crown to ſearch Preſidents, and he found that they were moſt 
debito modo commiſſi ; but ſome without that Clauſe : And the 
Court held, it being but inducement to the Offence whercupon 
this indictment is, that it was well enough alledged, and alter 
the Verdict they muſt intend the Commitment was legal. Vide 
Crompton's Juſtice of the Peace 252. a. and 255. there ate two 
Preſidents Ike thts. 


Note, It was ſald by Hale, that upon non Aſſumpſit Infancy 
hae tram tho” upon Non eſt factum ft rconty 


The King verſus Alway and Dixon. 


Rror to Reverſe a Judgment upon an Inditment ; becatiſe the 

Award of the Venire was Entred, Praceprum fuit Vice- 
comiti,&c. which 1s Moze like an Dyſtozy of the Record, than the 
Record tt [elf ; fo) ft ought tu be m eſt, aud lo are the 
Preſidents: Attd fo} this Cauſe it was Arverted. 


Waldron verſes Ruſcarit. 


ill. ult. Rot. 225. In an Ejectment a Special Verdict was 

found, That dne levied a Fine of all is Lands in Saint 
Inderion in Cornwal , and that he had Lands in Portgwyn, and 
that the Conſtables of Salut laderion cttrciſed their Authozity 
in Portgwyn; ad that Portgwyn had d Tythiagman. 

And whether this Fine conveped the Lands in Portgwyn was 
left to the Judgment of the Court, and Reſolved that it did. 

A Pariſh may contain ten Vills, and if a Fine be leuled of the 
Lands in the Pariſh, this carries whatſoever is in any of thoſe 
Vills. So where there ate divers Vills, M the Conſtablewick of 
the one goes over all the reſt , that fs the Supertour 02 Mother 
Vill, and the Land which is in the other Gall pals per nomen of 
all the Lands in that: And tho" it be found that Portgwyn fav a 
Tythingman, Decenaritus, which prima facie is the ſame wth a 
Conſtable, and differed little in the Execution of that Office con- 

cerning 
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cerning Keeping the Peace: Pet Hale ſaid, He was not the fame 
Officer ; and tis foun® that the Conſtables of St. laderion have a 
ſuperintendency over Portgwyn. and rherefoze tis but as an Hamler 
ol St. lnderion. But if found that they had diſtinet Conſtables, ann 
could not interfere in thetrAuthozity,it would be otherwiſe, Owen 60 


Note, Jt was ſaid by the Court, That if there be a Conviction 
of a Forcible Entry upon the View of the Juſtices of the Peace, no 
Writ of Error lyes upon it; but it miy be Eramined upon a 
Certiorari. 


The King verſas Green & al. 


were Jndicted foz refuſing to take the Oath of Allegi- 
— — in the Statute of 3 Jac. tendzed to them at 
the Peace. 


& extra 
& quiliber corum committitur Gaolæ. They bzought Error. And 


Firſt, Jt was moved , that the lndictment was log refuſing the 


— SLEEIDS 

the te is King james; and the Statu 

122 = 

there mentioned , to take the Oath hereafter following, 

tis tyed up to that Oath in terminis, and then it 
of 


f 


y 


28 
F* 


mintſtred after the Death of King James. And the di 
Penning of this Act of 3 Jac. and the fc of 7 Jac. was o 
in the laſt ; the woꝛds are, Shall take and receive an Oath 
to the Tenour and Effet of the Oath contained in 3 Fac: 
is as much as to ſay, the ſame Oath in ſubſtance. Do the 
1 Eliz. cap. r. iS, That the Oath ſhall be taken according 
Tenour and Effet hereaſter following. @Therefoze it was 
jected, that the Inditmenr might have upon the Ac of 7 Jac. 
but not upon 3 Jac. which it was conceived was tyed up to the 
on of King James, and therefoze determined by his Death. 

s if a Leaſe be made durante bene placito Regis nunc, it doth end 
by the Dimiſe of that King that made it: Otherwiſe, if it be 
durante bene placito Regis, Moor pl. 311. And though theſe 
Statutes foz the Oath of Allegiance be General Laws, and need 
not have been recited; yet when an Indictment is grounded upon 
an Act therein mentioned, which will not maintain it, it ſhall not 


be m d upon any other General Ac, 
„ 32 Secondly, 
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Secondly, Another Matter inſiſted upon fo2 Error, was in the 
Entry of the Nihil dicit, which was, Ideo remanſit Dom' Rex 
verſus eundem indefenſus, whereas it ought to have been remaner, 
and ſo the Record it ſelf muſt expꝛeſs: But as it is, tis but an 
Hiſtory of the Record, and therefoze upon Indictments where the 
Award of the Venice ts Præceptum fuir, tis not good, but ſhould 
be Præceptum eſt. 

Thirdly, An Exception was taken to the Venire , which Com- 
mands the Sheriff to Keturn 12 probos & legales homines , qui 
nec Dom” Regem nec aliquam partem aliqua affinitate attingunt: 
whereas in the King's Caſes his Kindred map be Keturned, and 
therein no Challenge to the Favour , neither ought the Sheriff to 
be reſtrained from Keturning them. 

Fourthly, The Judgment is, Committuntur, & quilibet corum com- 
mittitur, which is an Execution of the Judgment, that ſhould have 
been given , and not the judgment it ſelf , which ougbt to have 
been Committantur, &c. as tis extra protetionem Domini Regis 
ponantur, and not ponuntur. | 
Ke. It was alledged , that the Statute was mifrecited fn 


places : | 

1. Foz See of Rome, it is mitten Sea of Rome; (0 iuſtead of 
— it is mare Romanum, which makes it to be no 

2. The Noms of the Statute are, I do declare in my Con- 
ſcience before God , whereas the lndict ment is, I do declare, &c 
in Conſcience, and leaves out my. 

It was alſo Objected, That the wozds of the Act being, That ſuch 
as refuſe the Oath ſhall incur the danger and ty of Premwnire 
mentioned in the Statute of 16 K. 2. which „That Proceſs 
ſhall be made againſt the Offenders therein mentioned by Premunire 
facias, in manner as tis Ordained in other Sratures. And it appears 
that no ſuch Proceſs was made upon this Inditment ; wherefoze 
the Statute ts not obſerved. 

Curia. The firſt Error was viſallawed by all the Court, and held 
clearly, that the Judgment was well grounded upon the Statute of 
3 Jac. Fo2 the naming of the King is but an inſtance of the thiug 
as it ſtands at pxeſent ; and it might as well be objected, that the 
Oarh in the Statute ts, 1 A.Bdo ſwear,&c. And tho ſome Statutes ſap 
according to the Tenour and Effect, and this is the Oath hereafter 
following ; it was held to be all ane, faz accomding ta the Tenour 
and Effet, and accozding to the wozds are all one, as where a 
Certiorari is to certifie Tenorem Recordi. 

The ſecond was held to be Error, and that the Judgment given 
upon the nihil dicit muſt be reverſed, (to there were ſeveral Judy- 
ments given) (via.) One upon that, and another given againſt the 
teſt, which therefore was not affected by that Error. 9 


— 
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The fourth was overtulen; fo2 where the Party is pzeſent, the 
— is always quod committitur, as appeared by the Pre- 
idents. 

Fitthly, the Wariances from the Statuto were not held to be mas» 
terial; toz in Old writings tis witten Sea of Rome; and declaring 
in Conſcience, and in my Conſcience, are the lame. 

The ſirth Error was alfo diſetlowed, foz the wozds of the Statute 
are. ſhall incur the danger and penalty of Premanire mentioned in 
16 R. 2. which dath not neceſſarily bind up to the Proceſs ; but 
means that ſuch Judgment and Fozfeiture ſhall be, and it ap- 
— were pzeſent, there was no need of any 
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5 Eliz. c. 4. 
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yet the Admiralty had Conuſans thereof ; foz that which 18 iuct⸗ 
dent to the oziginal matter, (ſhall not take away the Jurisdiction, 
and that is Law, tho" there were another Reſolutton in Bingleys 
Caſe, 3 Jac. 7 Ed. 4. 14 and 22 Ed. 4. Jf Goods are taken by an 
Enemy, and retaken by an Engliſhman the pꝛoperty is changed: 
Otherwiſe, if by Pirates. And it tn this Cale the taking were not 
Piraticè, it ought to have bien alledged on the other ſive. Had the 
Sentence in Scotland bien pleaded in the Admiralty, the Court would 
have given deference to itz as if a Man had a judgment in Com- 
muni Banco, aud ſhould begin a Suit fox the ſame in Banco Re- 
gis ; This might be made a good Plea to the Sult, but not to 
the Jurisdiction ; foz, fo2 ought appeared this might have been the 
_ Pꝛoſecution, and no Pzoceedings might have been in Scor- 


This came to be tryed at the Niſi prius befoze Hales, who was 
of the Opinion, ur ſupra, then. But becauſe it was a cauſe of 
weight, he ozdered it to be tryed at the Bar. And becauſe 'twas 
fo bis ſatisfaction, and foz a full Reſolution, the Jury was paid 
between the Parties. Note, A Proctour ſmom a CUitneſs ſaid, when 
this Cauſe was in the Admiralty, there was a proviſionate Decree, 
as they call it, 8 Decretum, which is a Decree of the 
Poſſeſſion of the Ship, and uponthat an Appeal to the Delegates ; 
but my Lord Keeper being infozmed, that no Appeal to them lap 
upon it, becauſe it was but an interlocutory Decree, upon bear- 
ing of Counſel he ſuperſeded the Commiſſion. 

When a Ship is ſo ſeized upon ſecurity given, tis the courſe 
of the Admiralty to ſuffer her to be hired out. 


Watkins verſus Edwards. 


= 22 Car.z, Ror.qo8. An Action of Covenant was bzought 
by an Infant per Guardianum ſuum, fo2 that he being bound 
Apprentice to the Defendant by Indenrure, &c. the Defendant did 
not keep, maintain, educate and teach dim in his Trade of a 
Draper as he ought, but turned him away, 

The Defendant pleads , That he was a Citizen and Freeman 
of . Briſtol ; and that at the General Seſſions of the Peace there, 
there was an Order made, that he ſhould be diſcharged of the 
Plaintiff (oz his diſozyerly liveag, and beating of his Maſter and 
Miſtreſs ; and that this Order was Enrolled by the Clerk of the 
Peace, as it ought to be. &c. Co this the Plaintiff Demurrs. 

The Firit queſtion was, CAbether the Statute extends to all Ap- 
prentices, o; only ſuch as ate impoſed upon their Maſter by the Juſti- 
cies and compellable to ſerve. And Hale and Moreton inclined, 
That it did not extend to all Apprentices. Twiſden and Rainford 


contrary. 
Secondly, 
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Secondly, TUhether they had power to diſcharge the Maſter of 


his Apprentice, as they might, & e Converſo. 


Hale conceived they could nor, Bur cauſe the Servant to bave 


due Correction, in caſe the Maſter complained of him. 
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evicted in a Wrir of Right ; fog this is in the nature of a 


It was urged fo2 the Defendant, Chat this Title was by mat- 
ter ſubſequent to the Covenant, and not any thing which was in 
being then ; as 9 Co.106. Sir T. Greſham conveys Land to certain 
ules, with power of Bevocation, and then does revoke, and Aliens 
and dies; the Revocation was not warranted by his power, but 
was after made good by Act of Parliament, and then Proceſs went 
out againſt his Widow fog a Fine, foz the Alienation of Sir T. G 
the Lands being of capite renure ; but ſhe was diſcharged, becauſe 
the Altenation had its effectt by an Act of Parliament, which can 
do no wrong. 

Twiſden. 'Tis hard this ould be a bzeach; fo 
cannot be intended to Covenant an Act of Parliament, 
thing out of bis power. Baron Feme levied a Fine, J. S. 
venants, that the Conuſce ſhall enjoy it, 
ing from B. and F. bzings Dower after 
does not plead the Fine, but ſuffers judgment and 
nant againſt JS. and adjudged againſt him ; foz t 
not extend to a Kight which is barred, and beſides the did 
claim lawfully. There is an Old Book 
Attainder be reverſed by Parliament, the 
paſs againſt him, which took the pzofits 

is not 


ccrim. 

Hale. My Lady Greſhams Caſe 
party was in by the Queens conſent to 
ſhe paſſed ; but here the Covenant is bzoken, as much as if a 
recover Land, and then (ell and Covenant thus, and then 


1155 
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ment. Cho it be bp the power, 
this Act was the reaſon of the Covenant; 
reaſon to complain, foz the Act was made 
fraud and fozce. Every Man is fo farr 
Parliament, as not to gainſay it, but not 
Intereſt ; tis the great qucſtion in | 
matter of the Act there ditegs it to be bet ö 

and the Pꝛopzietozs of the Soil; and therefoze it hall not 

to the Commoners, to take away their Common. Suppoſe an Act 
ſays, Whereas there is a Controverſie concerning Land between . aud 
B. "Tis Enacted , That 4. ſhall enjoy it, This does not bund 
others, tho' there be no ſabing, becanſe it was only intended to 
end the differcnce between them two. (Ubereupon Judgment wag 
given foz the Plaintiff. 
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advantagiouſly fo him, in regard 


London, 


of Labourers, the Plaintiff declared, 


ze it muſt be intended that he dtd not, 
bh of bis Caſe by pleading to the Return. 


Statute 
at 
the Term he 
that he 
and 
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aity by Marrying them without leave from the City, 
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ve: But in regard there 


was no diſparagement by the Marriage, it was pzopounded by the 
Court, that upon the ſubmiſſion of Harwood to the Court of Or- 


phans, that they Could do well to remit the Fine. 
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fo} @ Prohibition ; but a 


be tended in the lotcttout Court, and that 


gramed; foz Inferiour 
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Horſe and killed him ; and that divets offered to pzove this befoze 
the Coroner, and he would not hear them: And if this Enqueſt 
ſhould any, the King would loſe his Dcodand ; and allevgend, 
that there were ſeveral PÞzeſivents of this Nature, as in one 
Michael Bartholomew's Caſe, and Toom's Caſe, who Danged m ⸗ 
felf at Hackney about 15 years fince. 

The Court ſald in thoſe Caſes it was pꝛoved, that there was 
Pzactice with the Coroner to ſuppzeſs the King's Evidence, and (o 
the Inquiſition was ſet aſide upon a Male ſe geſſit. It a Coroner 
omits to enquire, this Court as Supream Coroner thzoughout 
England, map Enquire, oz may make Commiſſioners to Enquire, 
02 Commiſſioners of Oyer and Terminer may Enquire ; but then 
it is not Super viſum corporis, and therefoze may be Traverled, 
But Hale (aid, CUhere a Coroner hath Enqutred , no Melius Inqui- 
rendum can go, as upon an Office found after the Death of the 
King's Tenant. Foz unleſs they could take ſome Erception to the 
Inquiſition to quaſh it, the Coroner could not Enquire again ; but 
if the Miſdemeanour of the Coroner wete ſomewhat moze clearly 
made out, the Court ſaid they would (et the Inquiſition aide, and 
cauſe a New one to be made. 


Maynard's Caſe. 


E being p2oduced as a Witneſs in an Action of Trover 
againſt Reynell Corey and others , foz 120001. which the 
Detendanrs were charged to habe conveyed away, which was the 
Money of Mr. Luttrell, lately deceaſed, and belonged to Mrs. Lur- 
trell. now Plainciff, as Erecutrir. He So, that the Defendants 
bad the Money, and carried it out of the Douſe wherein Mr. 
Luttrell died; and upon his Evidence pzincipally the Jury found 
the Defendants Gutltp. 

Now the laſt Eaſter Term , which was about a year and an half 
ſince the Trial, Maynard made an Affidavit in the Kings Bench, that 
Prs. Luttrell had Arreſted him amongſt the reſt, to the Taking 
away of this Money; and he being unable to put in Bail, and 
app2ehenſive of the Ruin that lying in Puſon would upon 
him, be applted btmſelf to Mrs. Luttrell, who pzomiſed him Favour, 
ſo that he would accuſe Reynell and the othrr Defendants with the 
taking of the Ponep, and be a Tlitneſs againſt them ; and that 
he was Examined befoze a Juſtice of the Peace, (one A) who did 
much urge him to depoſe againſt Reynell in this Matter. And 
that by their Threats and Promiſes he was bzounbt to give Falſe 
Evidence, and that what be ſaid in hts Teſtimony, relating to the 
Deſcendants taking away the Boney, was untrue. After this 
Afﬀidavir made he was Indicted of Perjury, in what be 
CUitneſed in the Action of Troyer , and conteſſed the Indictment. 
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12. Debt upon a Bond, the Defendant demanded Oyer of the 
Condition, which was to perfozm Covenants in an Indenture ; 
which recited, that the Deſendant had ſold to the Plaintiff a 
Houſes and there was a Covenant that the Plaintiff , pacifice gad- 
deret domum ptædictꝰ abſque legali interruprione diſturbantia five 
impedimeato of the Defendant, 0} any claiming from 0z under him, 
Upon this Covenant the Plainciff aſſigned the Breach, thus: 
That JS. habens jus & titulum virtute conceſſionis from J. N. ante 
tempus conſectionis of the Bargain and Sale to him, did enter and 
erpel him: Upon which it was Demurred ; becauſe not ſhewn 
that ).S. had a lawful Ticle, and therefoze not well applied to the 
Condition, which is ſo expzeſly penned, 2 Cro. 315. . 

Hale: Habens jus implies it was a lawful Evimion. 

Twiſden doubted ; becauſe it may be J. N. Difſeſſed the Deſen- 
cane befize the Bargain and Sale, and made a Leaſe to IS E 
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Freeman verſus Boddington. 


Rror of a judgment in an Aſſumpſit againſt Baron aud Fente, Hill.z 1,22: 
in Com. Banco. The Error aſſigned was; Rot. 126. 

That the Feme was an Infant, and appeared by Attorney; 

whereas the Courr ought to have admitted her per Guardianum. 

But if the TAite be of Age, then the Baron makes an Attorney 

log her and himſelf, and the Entry is per Attornatum of the Baron 

and Feme, and not the Baron only: And foz this Cauſe the Judg- 

ment was Reverſed, 
And Hale ſaid, that the Baron could not diſabow the Guardian 

made bp the Court fog his Feme. 


Lewyn verſus Forth. 


C 


the .S. fo? five 
Mill to Forth by lndencure 
to Repair the Pqemiſles 


* 


Space left,wherein afterwards the Name of JS. was put in, 
it; Cuppoling that the adding ano- 
her Obligor, bound jopntly and ſeverally with him, was an Alte- 1 Cro.627: 
avoid the Bond, and teiyed upon Pigor's Caſe 340 547. 
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Sands verſus Rudd. 


Debt upon a Bond, Conditionen to give Security by a 
certain Day, as the Chamberlain of London ſhall appꝛove. 

The Defendant pleaded, that there was no Chamberlain of Lon 

don at the Day. Upon which it was Demurred , and Avjudgey 


loz the Deſendant. 
Parſons verſus Perus. 


III. ule. Rot. 05. In an Ejectment, upon a Special Verdict 


and Livery within the View , and after (before it was Executed) 


And it was Objected, that this was not a good Feoſſment, 
None will deny, but that the Death of either party makes a 


N 


22 5 


28 
Fs 


4 Co. Where a Woman grants a Reverſion to a Man, and t 
Jntermarry befoze Attorument: Foz there the Grant is to be 


Fat 


But it was Reſolved by all the Court, that this Livery was 
well Erecuted after the Marriage: Foz an Incerelt paſſeth by the 
Livery in View, which cannot be countermanded. The effectual 
part of it, (viz.) Go Enter, and take poſſeſſion, was befoze the 
age, tho the Eſtate is not in the Feme while Entry. She hath 
done all on her part to be done, and hath put it meetly in the 
Foffor's power, and when he Enters it bath a ſtrong retroſpect to 
the Livery, and ſhall be pleaded as a Feoffment when ſhe was ſole. 
It two (Nomen Exchange Lands, and one marrtes befoze Entry; 
this ſhall not defeat the Exchange. The Caſes of 2 R. 2. and 
38 Ed.z. ate as ſtrong, 
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Emerſon verſus Emerſon. 


in. ule. Rot. 1389. Error of a judgment in the Common 
Pleas, in an Action of Treſpaſs by the Plaintiff as Executor, 
the Statute of 4 E. 3. De bonis aſportatis in vita Teſtatoris: 
Cht Plaintiff declared, that the Defendant blada creſcentia, upon 
the Freehold of the Teſtator, meſſuit defalcavir cepit & aſpor- 
ravit 
Upon Nor Guilty pleaded, a Verdict and Judgment was fo2 
the Plaintiff, and aſſigned foz Error, That no Action lay for Cur- 
ting of the Corn; for that is a Treſpaſs done to the Freehold of 
Teſtator , for which the Statute gives the Executor no Action, 
while the Corn ſtands, 'tis to many purpoſes parcel of the 
DOs that if a man cuts Corn and carries it away 
with a Felontous intent, tis no Felony : Other» 
it lye after tis Cut, and at another time comes 
it appears foz parcel of the Treſpaſs no 
entire Damages being given as well fo2 the 
Carrying away the Corn, the Judgment is Erro- 


Court were of another Opinion; fo2 *tis but one 
; the Declaration only deſcribes the manner of 
y. Indeed, if it had been quare clauſum fregit & 
vit, it had been naught; oz if he had Cut the Corn 
, no Acton would have lain foz the Executor. Do if 
the Teſtator be Cut, and carryed away at the ſame 
the Graſs is part of the Freehold, but Corn growing 
J. The Statute of 4 Ed. 3. bath been always Ex- 


largely, 
Mr.Amhurſt's Caſe of Grays-lan. 


Erjeant Maynard moved foz a Mandatory Writ to the Mayor 
Court of Aldermen of London, upon the Statute of 
gment accozding to the late Act of 
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taken the Came Act 
Ore 0 
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we re Tee 


— 
Court granted a Writ, but willed them to con- 
ſider well of the 5 


Loyd verſus Brooking. 


Rin. ule. 1046. The Caſe was, Tenant (02 Life, Remainder 
| to his firſt Son in Tail, Remainder to & 

mainder to his At it — c. Tenan 

Birth of his fir Son, accepts a Fine from 


and then mbkes « Feodment, after which 

A 

veſt tn him, was the Queſtion 

whote Cour uponthe (nt Open — 

was not deſtroped; accept 

nothing, the Feoffmenr viveſted all the Eſtates , bur the Bit 

in the firſt Son in Remainder, ſuppezted the — 
Covenantey 


PyLom Coke's Cale 2 Rolls 796,79 7.4 ſttonget: 
to ſtand ſeiſed to the uſe of himſelf ſo Life, Remaiſriner to his Cite 


fo2 life, Remainder to his Daughter foz Life (when bon), * — 
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mainder to her firſt Don in Tail: And minding to diſturb the 


Reverſion, and tn the Grant recites 
; which Grant was without Conſidert- 
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Caſtilian verſus Platt. 


Rror of Judgment in Communi Banco, in Scire facias againſ 
thzee Executors, the Error aſſigned was, that one was an Infant. 

Hale. No doubt a Scire facias lies againſt him; and ſeeing this 
— is, that he did not appear, Judgment was well given againſt 
m. 


Sy mon Morſe verſus Willam Sluce. 


ought to have tranſpozred them, &c. 
keep them, that in default of ſuffictent and 
and his Servants, 17 May, the ſame were totally loſt out 


That the Ship lay in the River of Thames, in the Port of London 
in the Pariſh of Szepney, in the County of Middleſex, prout, Cc. 

That the Goods were delivered by the Plaintiff on Board the Ship, 
prout, c. po be tranſported to Cadiz in Spain. 

That the Goods being on Board, there were a ſufficient number 
of Men for to look after and attend her leſt in her. 

Thar in the night came 11 perſons on pretence 275 of Sea 
men for the Kings ſervice, and by force ſeized on t Men (which 
were 4 or 5, found to be ſufficicat as before) and took the 
Goods 


That the Maſter was to have Wages from the Owners, and the 
Mariners from the Maſter, 
That She was of the Burthen of 1x50 Tunn, & c. 
Do the queſtion was upon a Tryal at Bar, whether the Maſter 
were chargeable upon this matter. 

Jt wag inſiſted on fo2 the Plaintiff, that he who took Goods to 
carry them foz pzofit, ought to keep them at his peril, 
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Moreton. J think a Smiths Forge ought to pap; tis a great 
part of the Kings Revenue, almoft in every Village there is one, 
we ſhould explain the Act liberally toz the King. 

Rainsford of the ſame Opinton; tis within the wozds (ſcilicer,) 
an Hearth whereon Fire is uſed, and within the meaning, foz there 
is an etc ption of things not ſo p2operly Fire hearths as this, 
(viz.) Private Ovens. CUhere the Act ercepts Blowing Houſes, Y 
take it is mcant Glaſs houſes, and the Houſes at Ironworks ; by 
Stamps J think is meant Preſſes, Calenders foz Cloaths ; by the 
very wozds, Houſcs that are not Dwelling Houſes are charged. 
The objection that it is dis Trade, is anſwered by the inſtance of 
Cooks, Chandlers, Common Ovens, Hearths of Tripewomen, who 
botl Neats Feet. 

Twiſden of the ſame Opinion, the wozws are general, yet Y 
would not extend it to every Hearth that has a Fire upon it, 
as Stils and Alembicks, foz ſo we might extend it to a Chafb 
fing diſh pf Coals ; but we muſt take it foz a Rule, to ertend it 
to thoſe things which are moſt general. A Smichs Forge is of ſuch 
uſe, that tis found almoſt in every Village; thereſoze twas rec- 
koned a great piece of hardſhip and Navery upon the Children 
of Iſrael, that they were not permitted a thing ſo uſeful amongſt 
them. Che exceptions enumerate particulars, thereſoze it exctuves 

not f 

Hale. J would lain know how the fac is. Do Silver Smiths, &cc. 
pay? It were too narrow to extend it only to Common Chimaeys, 
and too great a latitude to extend it to every place where Fire 
is, where a Man can but warm his Hands. I ſuppoſe Boylers in 
Cooks Chimneys, and the Fireplaces of Worſtead Combers bp not 
pay, Common Oyens ſhould have paid, tho there were no 
of Private Ovens, fo2 they never are, 92 can be without a Chimney. 
This is matter of fac, I have not enquired into, 


Demurrer cis admitted, 
(Note, There was a Special Rule, 
taken of the Pleading by either (ive. 


193 


— „ 2 — — K» „ͤ4;ͥ, 


23 121 
1 115 


— 


aſter he had obtained Judgment in Debt be⸗ 
and the Defenvants bzought a Weit of 


In Banco Regis. 


: 


ju 


1 — 


Termino Paſche, Anno +4. Car. Il. 


1 


152 fe 


_—_ — — 
— — —— — — — — 


Paſch. Anno 24 Car. II. in B. R. 


bimlelf and his Wiſe, and the Heirs Males of their two Bodies &c. 
to; the Joynrure of the Wite. 

The —___ altermar ds in 20 Car. takes cficc, aud ſoon aſter 
the ſame year F.D. by Indenrure between him Sir W. S. and another) 
reciting the Articles of bis Term of go pears, 
to Sir W.S. and the other in 
mainder to his Wife oz Life , 
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which was but a Chattel could. 
Term tins liable ta the, Rent no! 
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the City, and power to make By laws concerning the ſame ; and 
that they had made a By-law, that there ſhould be but 420 Carte 
allowed ro work within the City, all which ſhould be Licenſed by 
the Preſident of Chrifts Church Hoſpital, and that there ſhould be 
paid for the Licenle of every Carr x |. Fine. and 17 s. per n to 
the ſaid Preſident, to be employed for the uſe of the Poor within 
the Hoſpital ; and that none ſhould uſe a Carr without ſuch Licenſe, 
under a certain penalty ro be recovered, &c. Provided, That all 
perſons may ſend their own Carrs to the Wharfs, &c. and carry 
Goods in their own Carrs from Wharfs, except ſuch as ſhall be 
Traders or Retailers in Fuel. 


By-law cannot reſtrain Trade. 

Again, tis unreaſonable, that ſuch og T 
be permitted to bing home theWood, which 
in their own Carts, 0} to carrp it out to 
tho' they might limit the number of Carmen, wh! 
a multituve would be a Nuſans, and inttit the 
cannot reſtrain a Man from uſing his own Carrs, to 


neceſſary to mention the Cuſtom in the Plainr,fo 
they take notice of their own Cuſtoms in their own 

in Norwich the Cuſtom tis, that in Debt a alry the 
farerur Scriprum, fed petit quod inquiratur de debiro, und no 
is ſet fozth in the Record to warrant that. But here in the 
Corpus they have returned the Cuſtom, which chews they bad g 
cauſe to pzoceed upon their Plaint; log it hath ben often reſolved, 
that Cuſtom map create a Monopoly, as the caſe in the Regiſter is z 
a Cuſtom was, that none ſhoula ererciſe the Trade of a Dier in 
Rippon, without the Archbithop of Yorks Licenſe. 

As to the Second the Court roubted, whether this By-law could 
be adjudged reaſonable 02 good , becauſe it would refrain the 
Woodmongers from bztnging their Wood, &c. home in their own 
Carrs, ſo that tho" they bzought it in the Country Carts as far as 
the Liberries of the City; they muſt then unload and put it in 

and ſo it 
would 


City Carrs, which would be extreamly taconventent 


197 


— K — 


Paſch. Anno 24 Car. II. in B. R. 


2Y02- 
ur to 


hep Gould (end Cay Carts to fetch it; and tho ic 
ſonable to prohibit them carrying their Commodities 
own Carrs, that they might not bave fo great an o 
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The Court ſaid, that they would make no Order in it, noz 
would determine how far the Tirle to the Writings dzew in rhe 
property of the Box; o whether the velivering the Key to the 
E. did not amount to a Pledge of the Box. 

Serjeant Maynard (atd, It was the courſe of the Chancery, when 
a Bill was Exhibited againſt a Joyntreſs, to diſcover Writings, not 
to compel her to da it till ſuch time as tbe Plaintiff agrees to 
confirm her Joynrure. And he knew a Bill of Diſcovery dzought 
againſt a Purchaſor upon a valuable Conſideration ; and the Cours 
would not compel him to Anſwer , tho" it was pzoved there was a 
Deed and a real Settlement. 

Upon opening the Evidence in the Caſe at Bar, theſe Points 
were firred and Reſolved by the Court: 

That where a mai makes a Feoffment, &c. ro Uſes, with power 
of Revocation, when he hath executed that Power, he cannot limit 
New Uſes; but if it had been with a Power to revoke aud limit 
New, then he might revoke and limit New, with a power of Revo- 
cation annexed to thoſe New ; which if be doth afterwards revoke, 
be may again limit New Uſes accoming to the firſt Power, and (a 
in infinitum : But always the New Uſes muſt cozreſpond to thoſe 
Circumſtances, ac. which the firſt Power appotnts, ſoz that is the 
Foundation, 2 Rolls 262. Beckerr's Caſe. 

The Plaintiff being at a loſs ſoz his Writings, was Nonſuir. 


Seaman verſus Dee. 


N Indebitat Aſſumpſit , as Executor of S 
againſt the Deſendant by the Plaintiff, as an 
tyls Court by Original. 

The Defendant pleads four Judgments again him; One in an 
Action of Debt, ( upon which the Queſtion was ) fo; 
bozroweb by the Teſtator upon Intereſt , which Debt 
Intereſt, at the time of the Action bought, amounted to 
Sum, which was recovered againſt him: And pleads tchzee 
Judgments beſides, ultra quæ he had not to ſatisfie. 

The Plaintiff Demurs, and after being divers times ſpoken to, 
the Court Reſolved fo2 the Plaintiff, 

Firſt, Foz that Hale ſaid, No Action of Debt lies foz the Incereſt 
of Boney, tho he which boxrows it Pzomiſes to pap after the 
rate of 61. per Cent. foz it; but it is to be recovered by Aſſum 

Damages. Wo where by Deed the Ss 0 


to what the Intereſt 
tho indeed the Statu 
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Anne Knolles (viz. the Defendant) and the Heirs of her Body: 
Provided always, and upon Condition, that ſhe Marries with t 
Conſent of my ſaid Wife, and the Earl of Warwick , and the Earl 
of Mancheſter, or the major part of them: And in caſe ſhe Marries 
without ſuch Conſent, or happen to dye without Iſſue, then I give 
and bequeath it to George Porter , (viz. the Leſſoz of the Plain- 
tiff.) 

The Earl of Newpott dies, and the Lady Anne Knolles being 
of the Age of 14 years, marries with Fry without the Conſent 
of her G2zandmother, oz either of the Satis; and it was 
that ſhe hav no Notice of the Will until after the Marriage 
that George Porter at that time was of the Age of 8 pear 
that after the Death of the Counteſs ſhe Entred, and George 
— and made the Leaſe to tha 


This Caſe having been twice Argued at the Bar, (viz) in 
Michaclmas Term, by Sir William Jones o the Plaintiff , and 
Winnington fo} the Deſendant: And in Hillary Term laſt, by Finch, 
Attorney General, foz the Plaintiff ; and Sit Francis North, Solicicor 
General, fo2 the Defendant. 

It was this Term Reſolved by the Court, (viz:) Hale, Twiſden 
_——m_ (Moreton being abſeat) toz the Plainciff, upon tbeſe 

1s. 
Rainsford. Yere have been ther Queſtions made, 

Firſt, Clhetber the wozds in the Will, whereby the marriage of 
the Defendant is reftratned,, make a Condition 02 Limitation : Jf 
a Condition, then none but the Heir can Enter foz the Beach, 
But tis clear, that they muſt be taken as a Limitation , to ſi 
the intent of the Deviſor, and to let in the Kemainder which be 
limits over, 1 Rolls 411. 

Secondly, (Whether the Infancy of the Defendant (hall ercuſe her 
— —— and clearly it — Fot — Condition in Deed 
obliges Iaſants as much as others, 42. Whittingham's Caſe, 
the diſſerence between Conditions in Fact and Conditions in Law. 
Elpecially in this Caſe, the nature of the Condition 
5 8 therefoze impoſen upon der, becauſe che was an In⸗ 

ant. 

Thirdly, (and the main Point of the Caſe,) Whether the want 
of Notice ſhall ſate the Fozſeiture of the Eſtate? Ag to that, 
Let the Rules of Law coucerntag Notice be conſidered. 

Firſt, J rake a difference where the Deviſce, who is to 
the Condition, is Heir at Law and where a 
mult have Notice, becauſe-be having a 
take notice of any Will, unleſs it be 
Fraunce's Caſe, 8 Co. (here the Heir Devi 
apon Condition not ta diſturb the Ererutor in 
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Goods; and Reſolved that he ſhould not loſe his Eſtate upon a 
DOiſt-rbance, befoze he bad Notice of ghe Will. But where the 
Deviſee (is not Heir, (as in this Caſe) he muſttnfozm himſelf of the 
Eſtate deviſed to him, and upon what terms, 

Another Rule is, Chen one of the Parties is moze pzivy than 
the other, Notice muſt be given ; but where the Pztvity is equal, 
Notice muſt be taken by the party concerned, A ince tall not 
Enter fo2 a Condition bzoken, befoze Notice, oz the Bargain and 
Sale lies in his Cognizance, and not the Leſſces. Do if a Leaſe 
be made to commence after the end of the fozmer ; if the firſt be 
ſurrendzed, the Leſſor ſhall not Enter foz a Condition bzoken fo 
Non payment of Rent, until Notice given of the Surrender, 
3 Leong. And theretoze there ſhall be no Lapſe to the Ordinary 
upon a Reſignation, without Notice. Tf a man makes a Feoffment 


whether be had Notice of it 0zno: Foz he in 
to be nomoze pztvp to it than himſelf. Do Gymlert 

Caſe,z Cro.391.and rRolls 856.where Baton and Feme were 
for Life, Kemainder to the Don in tatl, Remainder to the 


dies,then the Feme and Son joyn 
ture of the Eſtate of F. tho' ſhe had no Notice of the F 
Warranty, whereby the Right of 
and 's Calc, 1 Rolls 469. A. a 
A. in Fee, if B. doth not pay 

if he doth, then to the uſe of A. 
befozxe Michaelmas, the Heir of 
without any Notice 


—— — 
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- Cauſe, the Truſts were not pertozmed , then to J. S upon the ſame 


Condition; and if he failed by two Months, then to the Mayor 
and Comminalry of upon the ſame Truſts. Che fir did 
not perfozm the Truſts, J. S. enters, bum, and a 


ave been chiefly relyed upon foz 
t, were, firſt, France's Caſe, ſe it 
in caſe of au Heir. Secondly, the Caſe of Sanders and Carwell, 
8 Jac. in a pꝛiuate Report of Sir Geoffery Palmer, the 

neral, iu which there is no clear account of the Caſe 
find the Roll: It was a Deviſe to his Mite ta life, Remainder to 
Daughter tn tail, upon Condition to pay and it was 
that the Non payment would be na beach unleſs ſhe had 


Firft, It was an Opinion only upon Evidence, 
Chamberlain only in Court. 


Secondly, Foz ought appears the Daughter might be Heir, and 
then tis good Law. 


| It appears there was a faul Concealment of the 
Will foz Four ycars time; within which time (foz aught appears) 
the Condition was to have been perfozmed. 

Twiſden was of the ſame Opinion; 


not 
tho" the 

over , makes it 
plain the Teſtator meant, and tis as 
ſhe Marrics, &c. then to remain, wi 
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mitation; 


412. Hainſ 2 Læon. 5 f. 


le: 


zd Report, in 


1 Cro. Pells and Browne's Caſe, 


Opinion in the 
in Dyer 317. is upon that well 


and nothing but the Opinton in Mary Leon. 383. 


Quzre 


, Attorney General, Argued this Caſe, he obſervey 


Caſe, 10 Co. againſt it. 


Portington 
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that Coke himſelf was of another 


And this hath received as many Reſolutions as ever any Point did. 


(viz.) Wiſeman and Baldwin's Caſe, 18 Eliz. 1 Rolls 


tis the wozd Paying only, which is adjudged a Li 


CUhen 


Reſolved, and the Cale in Dyer is upon the wozd Condition 


worth and Pretty, 3 Cro 833. and 

with a great many more ; 

Wellock and Hamimond's Caſe, cited in Boraſton's C 
there 

pet Coke (aith , t 
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Fitzgerald verſus Marſhall, 


Rror of a Judgment given in the Kings Bench in Ireland, in 
affirmance ,of a judgment removed thither by Error out of 
tye Common Pleas in Ireland. 

By the Record it appeared , that the Wrir of Error to the 
Common Bench was direaed Rob. Booth, Militi & Socijs ſais, quia 
in Recordo & proceſſu ac in redditione Judicij loquelz quz ſuit co- 
ram vobis & Socijs veſtris. And the] certified 


5 


s 
2 
1; 
: 
: 
fl 


by 
which commanded them to remove Recordum la 

Booth; whereas the loquela commenced befoze yg rh 
Titling of the Record is in ſuch caſe placira coram R. 
tho' ſome of the Continuances might be entred coram 
and the Judgment given · in his time, and fog this Cauſe, the 
ment given in affirmance in the Kings Bench there was 


Sir Samuel Sterling verſas Turner. 


—_— a judgment in the Common Bench, in an Action 
upon the Caſe, where the Plaintiff declared upon the Cuſtom 
ot London, of Electing of two Men in the Office of Bridge-ma- 
ſiers, every pear by the Cirizens aſſembled in a Common 
and a Cuſtom that if two be Competitors, he that 

the greateſt number of Votes is duely Elected, and 
in ſuch caſe deſire the Polls to be 
grant the Poll. An 

bled, the 18 
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Judgment be removed hither, by Error out 

and here affirmed , and then bzought into liament , 

Writ muſt recite both the Judgment in Communi 

Affirmation here. And whereas this Writ goes by the Jud 

the Exchequer Chamber, and mentions only the Judgment here, 
muſt theretoze be quaſhed : And it is the courſe, if a Wric 

be bzought here, upon Error iu fact of a judgment here, 

Writ ould be allowed in Court. And the Court ſatd, they 
allow none in this -C aſe. 


Throwers Caſe. 


E was indicted at the Seſſions of the Peace at Ipſwich fo 

Stopping communem viam pedeſtrem ad Ecclefiam de Wit 
by. It was removed hither by Certiorari, and the Court were 
moved to quaſh it, oz it was objected, That an Inditent would 
not lye fo2 a Nuſans in a Church-path ; but Suit might be in 
the Eccleſiaſtical Court. Beſides the Damage is pzivate, and con- 
cerns only the Pariſhioners. TUhere there is a foot wap to a Com- 
mon, every Commoner map bung his Action if it be oped, but 
in ſuch caſe there can be no Indictment. 

Hale (aid, if this were alledged to be communis via pedeſtris ad 
Eccleſiam pro parochianis, the lndictment would not be good, foz 
then the Nuſans would extend no further than the Pariſhioners, fo 
which they have their particular Duits; but fo ought appears 
this is a common foot wap, and the Church is onlp the Terminus 
ad quem, and it may lead further ; the Church being crpzeſſed only 
to aſcertain it, and 'tis latd ad commune nocumentum ; e 
the Rule was, that he would Piead to it. 


The Lady Prettymans Caſe. 


Judgment was had in a Scire facias bzought againſt ber up · 

A on a fozmer Judgment, upon two Nihils returned. And the 
Court was moved to ſet it aſide, og that it was alledged ; that 
befoze the Scire facias bzought the was married to Sir John Pretty- 
man, and that it was bzought againſt her as ſole, by conttiuanct 
tetween the Plainciff and her Husband to oppyeſs her , and lay her 
up 
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Sir Ralph Bovy's Caſe. 
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Anonymus. 


! 

N Treſpaſs Quare clauſum ſregit, tis a Plea in Abatement to 

lap, That the Plaintiff is Tenant in Common with another: 
But cannot be given in Evidence upon Not Guilty, as it map 
where one Tenant in Common bzings Treſpaſs againſt the other. 


Peters verſus Opie. 


He Caſe was moved again, and Hale held clearly, that the 

Promiſe being pro labore (tho there was alſo a Counter- 
Promiſe) did carry in it a Condition pzecedent , (viz.) That the 
work ſhould be done firſt And he (aid, that in Caſes tried 
befoze him , where the Declaration was upon Reciprocal Promiles, 
if it appeared upon the Evidence, that the Intention was, that 
the Plaintiffs part was to be perfozmed befoze the Defendants ; he 
direged againſt the Plaintiff, and would not have the Defcadanc 
d2tven to his Croſs Anton. 

Twiſden ſtrongly to the contrary. Pro labore (ſays be) is no 
moze than would have been implted if thoſe Wlozds dan been 
omitted; then 'tis within the Caſe of Reciprocal Promiſes. The 
Taſe cited in Ughtred's Caſe, 7 Co. A. Covenants to B. to ſerbe 
him in the Mats, B Covena4ts to pay bim ſo much fox it; an 
Action lies foz the Money without averment of the Service 
becauſe of the mutual Remedy, 

Hale was now of Opinion , that the Plaintiſſs ſaying | 
fuic & obtulit to do the Mok; tho” be did not ſay, and the other 
refuſed, yet it was a ſufficeint Averment after a | 
Caſe of Vivian and Shipping 


performed all on his part, &c.which tho" no good A verment in Fom, 
pet held it aided by the Verdict. 

Cherefoze tho" they could not agree in the other matter, yct 
Judgment was given foz the Plaintifl. Ante. 


King verſas Melling. 
N = EHectment, the Caſe was thus found in a Special Ver- 


John Melling was ſeiſen in Fee, and had Jfſue Barnard and 
John, and by his Will in Writing deviſed to Barnard foz 
duting his Natural life, and after his deceaſe to ſuch 
ſhould have of che Body of his ſecond Clife , 
being altve); and if no ſuch Taue hapned, then to 
pꝛovided that Barnard might make a Joynture to his 
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1 Co. is a Deviſe to A. fo2 his Life, and after to his Heir, and the 
Heirs of that Heir; there becauſe the woʒds of limitation were put 
to the Heir, therefoze Heirs was taken to be but deſignatio perſonæ, 
and Reſolved he ſhould take by Purchaſe. Vid. Anderſon 110. 
Conſtruction muſt be accozving to the expzcſs wozds of the Will. 
A Deviſe to Two, equally to be divided between them, and to the 
Survivoz of them, makes a Joyntenancy upon the erpzeſs impozt 
of che laſt CTlozds. 

Twiſden. A Deviſe to one fo2 Life in perpetuity, makes but an 
Eſtate for Life only, x 5 H.. 

Hale. *Tis conſiderable alſo, that he adds a Power to make a 
Joynture, which would have been uſeleſs if he had intended him 
in an Eſtate Tail : And this Power is in the nature of an Emo- 
lument annered to his Eſtate, which ſeems to be deſtroyed by the 
Recovery, neither hath he well executed his Power; og after the 
Recovery he became ſeiſed in Fee, fo the Covenant to ſtand ſeiſed 
may wozk upon that Eſtate, and ſo ſhall not be taken in purſu- 
ance of his Authozity, which poſſibly it might have been if he had 
but an Eſtate for Life ; foz without reference to that, it would 
have been ineffectual ; & quando non valet quod ago, ut ago 
valeat quantum valere poteſt. And this is agreeable to the Learns 
ing in Str Edward Clere's Caſe in the 6 Co. 

The Court ſeemed pzetty clear in theſe Points; but becauſe it 
was upon the firſt Argument, they gave leave to the parties to 
ſpeak to it again, if they thought fit. Et Adjornatur. Poſt. 


Goflc's Caſe. 


Trial at Bar was had upon an Indictment of Murder. The 
Caſe appeared to be this: 

Goſſe (being a Collector of the King's Duty of Chimney-Mony) 
came with a Conſtable to the Youle of one Weſt in Souchwark, 
to demand Mony due upon that account, and entred the Pouſe, 
there being only a Maid Servant at home ; who telling them, Thar 
her Maſter was from home, and that ſhe could not tell where to 
find him, or come at any Mony to pay them. Chey pzeſeatiy 
diſtratned a Silver Cup which tood by: The Maid thinking to 
pzevent the carrying of it away, ſtands againſt the Door where 
they were to have gone out, and Soffe took her by the Arm and 
beat her Head and Back againſt the Door Poſt divers times, of 
which the died within ther Weeks after. 

The Court were of Opinion, that this was but Homicide , and 
directed the Jury to find it ſo; fog hindzing their Paſſage out, to 
go away with the Diſtreſs , was a Pzovocation. And 'twas found 
accozdingip. 

Meredith's 
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Walker (a Doctor of the Civil Law) came to Jnfozm the Court 
what had been their Courſe in ſuch caſes; and he affirmed, that 
the Law was poſittve , — iqua diſtinctione, Aſſets 02 not 
Aſſets, That Adminiſtration ſhould be committed to the reſiduaty 
Legatee. And ſo Dr. Denni declared in Eaſtwick and Standen s 
Caſe in Dyer. And in one Buttons Caſe (wbich goes alſo by the 
the Name of Corton's Caſe) 17 Jac. this-Point was much De- 
bated, where the nert of Kin obtatned Adminiſtration,the reſiduum 
being Deviſed to another, who afterwards got it Repealed ; and 
the firſt Adminiſtrator appealed to the De confirmed the 
Repeal. CUhere the Reſiduum is Deviſed, the Law judges thoſe 
wozds tantamount to the making of bim Executor, and it would be 
very inconventent that that Allegation, That there is no Refiduwn, 
ſhould be admitted; foz that may be offered in every Caſe, and 
until that is tryed, Adminiſtration Would not be granted, 
might being much Damage tothe Eſtate of the laceſtare. 
alſo a ſtrong Preſumption, (v#iz.) That 
much as will ſatisſie his Will. De (aid alſo, Seeing commuting , 
niſtration was of ——— ——— peu 
were to determine all | 

Regiſter, where tis (aid , Cognitio principalis trahit 

rium. | 


Bere Hale interrupted him, and (aid , Since the Statutes 
made Proviſion in thoſe cafes, they were to 
to whom the Right of Adminiſtration 
Eccleſiaſtical Court did not commit it 
prohibit them; and that the 
from them, what their Ulage had 
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To this he Anſwered , That they ſhould have received ir 
Plea; but would have Overruled it as Inſufficient : dg was in 
the Counteſs of Lincolns Caſe, in 1655. 

Dr. Maſters contra Jn this Caſe the Daughter was Legatoe of an 
100 |. In the cafe of the next of Hin, ont may be paeſected befoze 
another; ſo why not one Legarce beigze another 2 Qui prior eſt 
tempore potior eſt jure, in æquali jure, thep which firit come, 
Gould be fir ſerved ; and vigilantibus, non dormientibus jura ſub- 
veniunt. Fo} Burton's Caſe he ſatd, That there the 
Adminiſtration was firſt 


+ 


a by poſition. Ju the Caſe between 
Blunt and Taylor, in 1670. where one Hall having made his Will, 
and made the Wife of Blunt Exttutrix, and Deviſed ro her the 
Reſiduum: She pzoved the Will and died. Blunt Avminifters to 
her de bonis non of Hall; and the Gzandchity of Hall (betng next 
of 
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Bedniff & Ux verſus Pople & Ux. 


yo ere — ,. | 

is vgtvtn to Bail 4n-cocry-(rivigl-Action ; and 
F 4 Weir of Error this Matter is. not 

Fault in the Proceſs ts aided by pet 

ment lies upon it, and the Officer cannot J 


10 Co.76, Capias Out of the Odinmon Pleas; ü tte wert n 
3 Cro.446, Miniſters to the Courts below, mult ſee that things de 
Aperetoze the Plaintiff muſt have Judgment 
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Man enters upon anothers Land and ſows it, tis his Corn whtle 
he that bath right re-enters ; ſo if Tenant at Will ſows the Ground 


and then determins bis own Will, de cannot bzeak the Hed 
carry the Corn away. And T 
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ozdinary payments, as Pentions 02 Tenths granted by the x 
then it might bind the Succeſſor, bythe 32 H. 8. But it were hard 
to extend it to new charges: And we all know how lately this way 
of Taxes came in. " TR F 

But the Court ſaid , that the Declaration being inſuſſicent fo; 
the other matter, they would not determine this. Put they held, 
that however this Covenant oui pzove. it would not dom the 
Leaſe. Vid. Gee,Biſhop of Chiceſter, and Freedlands Caſe, 


Note, Hale ſaid, that antlently when the Sheriff returned a Rec 
cous —— de was admitted to plead to it 


Cole verſus Levingſton. 


N Hectment, upon a long, and intricate Special Verdict, (the 
Chief Juſtice (atb,never was the like in Weltminſter Hall,) theſe 
ng Points were reſolved by the Court, and Hale 
as the Opinion of himſelf, and the | 
Firſt, That where one 


caſe,tho'ſome of the Limit at ions 
no crols Remainders in them. becauſe there are ot 


betiveen thzee; and the intent ſhall be taken £6 the 
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The Dean and Chapter of * againſt the Lord Archbiſhop 
of Tort. 
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begin with that Point which they made laſt; and J agree with 
them, admitting that Bernard had but an Eſtate foz Life, that the 
power was allo here the Recovery Does not only bar 
the Eſtate, but powers annered 
value is of ſuch ffrong Con 
fo2 Rents, Poſſibilites, &c. | 
Land, as to; the Land it (elf : | 

the whole Eſtate, and paſs, 02 extinguiſh. ac. all Rights, 

the Land, as well as 


to ſtand (etzed ſoz the Joy 
tho” this could nat make 
ved to enure by virtue of 
ut ago valcat quantum valere poteſt. 
has got a new Fee, which tho” it be defeaſtble 
pet the Covenant to ſtand ſeized hall enure thereupon, and the 
ſhall ariſe out of the Fee. 

Thirdly, J was at the firſt opening of the Caſe of Opinton, 
that Bernard had but an Eſtate fo Life, but upon deep Eramina- 
tion of the Will, and of the Authozity, and Confiverattons of 
the Conſequences of the Caſe, J hold it to be an Eſtate Tail. 

And firſt to caſe that Point of all pifficultics, t cannot be 
dented ; but a Deviſe to a Man, and the Heirs of his Body by a 
ſecond Wife mekes on Eſtate Tail executed, tho' the Deviſee had a 
Wife at the time. As the Caſe oftcu cited, Land given to a 
Married Man and a Marricd Woman, and the Heirs of their Bodies. 
We are here incaſe of the Creation of an Eſtare-Tail, where in- 
tention has (ome influence (voluntas Donatoris, &c.) and may help 
wozds which are not eractly accozping to legal foxm, 39 Aſs. 20. 
Land given to a Man and his Wiſe, & haredi de corpore & uni 
hzredi rantum, this judged an Enrail. Again, we are in caſe of an 
Eſtate Tail to be created by a Will, and the intention of the Teſtacor, 
is the Law to expound the Teſtament ; therefoze a — a 
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Keſolvey, that the Son of A. ſhould not take as one of the 
Childzen of the Teſtator. Thich Caſe J cite, to hem the odds 
between the wo Iſſue and the word Children. 
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of what went But that it 
was an abſolute Eſtate Tail in the firſt wozds had 
been, If he died without Iſſue living not be 
thought to intend to pzefer a younger of his 

Fifchly, The wozds are further, and for want of ſuch Iſſue, then 
to John ; which wozds in a Will do often make an Eſtate Tail by 
Implication. As 4 Jac. Robinſon's Caſe: A Deviſe to A. fo; Life, 
and if de died without Jue , then to remain; A. took an Eatail. 
Do Burley's Caſe, 43 Eliz. A Deviſe to A.foz Life, Remainder to the 


nert Heir Male; and fo2 default of ſuch Heir Male, then to remain. 
Adjudged an Eſtate Tail. CTis true, Dyer 171. 1s, where Lands 
were Oeviſed to a man and the Heirs Males of his „and if 
he died without Iſſuc, &c. theſe laſt wozds did not a Tail 
General to the Deviſce : To; an Implication of an Eſtate of Inhe- 
ritance ſhall never ride over an erpzeſs limitation of an Inheri- 
tance befoze ; being tis ſaid here for want of fuch INue the Land 
ſhould remain, tis platnly meant, that it Could not betoze the 
Iſſue fatled, and then the lſſue muſt haue it ſo long (fo none elſe 
can,) and ſo tis an Eſtate Tail. 
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357 A Deviſe to his Son top Life, and after his deccaſe to the 
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Children ot his Body, ſald to be an Eſtate Tail, and fo cited 
by Coke in that Book, and ſo contrary to his Repozt of it in 


9. fl 
were the 


Wild's Caſe, Bendloes, num. 124. But that Caſe is not ſo ſtrong 
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J come now to anſwer Objections: 

Firft,'Tis objected, that in this Caſe the Limitation is erpzeſly 
for Life, and in that reſpec ſtronger than Wild's Caſe: And this 
is the great difficulty. 

But J Auſwer : 

That tho theſe woꝛds do weigh the Intention that way, yet they 
are ballanced by an apparent Jntention that wetghs as much on 
the other oe; which is, That as long as Bernard ſhould have 
Children, that the Land ſhould never go over to John; fo2 there 
— — much reaſon to pꝛovide ſo the Iſſue of the Iſſue, as the 

Hue. 

1 A Tenant in Tail has to many purpoſes but an Eſtate 
for Life. 

Again, *Tis poſſible that he did intend him but an Eſtate for 
Life, and tis by conſequence and operation of Law only that it 
becomes an Eſtate Tail. 1651. Hanſy and Lowrher: The Caſe 
was, A Copyholder ſurrendzed to the ule of his Will, and Deviſey 
to his firſt Son for Life, and after his deceaſe ro the Heir Male of 
his Body, &c. This was Ruled to be an Eſtace Tail; and this 
differs from Archer's Caſe in the iſt of Co, fo that the Deviſe there 
was lo; Life, and alter to the Heir Male, and the Heirs of the Body 
of that Heir Male: There the wozds of Limitation being graftey 
upon the wozd Heir, it ſhews that the wozd Heir was uſed as Deſig- 
natio perſonæ, and not to; Limitation of the Eſtate. Ss is the 
Caſe of Clerk and Day, x Cro.313. 

Another Objection was, That there being a Power appointed to 
Bernard to make his CUife a Joynture, it ſhews, that it was in- 
tended he ſhould have but an Eſtate for Life , which needed ſuch a 
Power, and not an Eſtate Tail; fog then he might have made a 
Joyarure without it? 

J Anſwer,That Tenant in Tail cannot, by virtue of ſuch Eſtate, 
make a Joynture, without diſcontinuing oz deſtroying his Cate. 
Sed Judicium pro Quer. There being Juſtice Twiſden and Juſtico 
Rainsford agatnſt the Chicf Juſtice. 


Termino 


— — — — 


Termino Sancti Hillarij, Anno 24 & 25 Car. Il. 


In Banco Regis. 


Anonymus. 


Prohibition was pꝛaped to the Eccleſiaſtical Court, lo that 

they Cited one out of the Dioceſs to Anſwer a Suit fo2 
6 Lagaey + Zane mas denied, becauſe it was in the Court 
where the of the Will was. Foz tho it were befoze Com- 
miſſionets appointed foz the Probat of Wills in the late Times; 
yet now all their Pzoceedings in ſuch cales are tranſmitted into 
the Prerogative Court. And therefoze Suits fo; the Legacies con- 
tained in ſuch Wills ought to be in the Archbiſhop's Court; fog 
there the Executot mult give account, and be diſcharged, ac. 


Note, Chen a man is in cuſtodia Mareſcalli , any man map 
Declare againft him in a Perſonal Action, and if he be batled out, 
be is till in cuſtodia to this purpoſe, (viz.) quoad Declarations 
brought in againſt him that Term: Foz the Bail are (as it were) 
Delegated by the Court to have him tn Pziſon. Hob. 

Error is not well aſſigned, That there was no Bail filed ; unleſs 
added, That the Defendant was not in cuſtodia. 


Debt. 
N an Action of Debt upon a Sheriffs Bond, the Caſe was 
this: 


anſwer to the Plaint in płito debito. And it was urged, 
made the Bond void by the Statute of 23 H. 6. foz the 
ſhould have been to Appear at the Day, to Anſwer in t 
upon which the Proceſs went out, and that was in this 
an Action of Treſpaſs, and the adding the Ac etiam debiri, &c. 
to ſatisũe the late Act, and foz Direction to the Sheriff, 
Ualue be hall require Bail. And it was uſual to En 
of Action befoze the Statute upon the Latitats, 
might infi& upon Bail accozdingly. So this is a mat 
ance from the Stature , and uot like ſome of theſe which are 
remembzed in Beaufage's Caſe in the 10 Co. and Dyer 364. And 
to this the Court inclined, D a 
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bn 
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And Hale Cited a Caſe between Button and Low, adjudgev 
Mich. 1649. An Attachment went out of Chancery to anſwer 
Coram nobis in Cancellaria ubicunque, &c. and the Sheriff took a 
Bond, Conditioned to Appear Coram Rege in Cancellaria ubi- 
cunque, &c. apud Weſtmonaſterium : And lo; the addition of 
Weſtminſter, the Bond was held to be void. 


Anonymus. 


Court was moved foz a Prohibition to the Archbiſhop's 

Court, to ſtop their Pzoceedings in a Cauſe belonging to 

the Juriſdiction of Durham , upon a Suggeſtion , that the Dean 

and Chapter of Durham, Sede vacante, have Cogntzance there, as 
Guardians of the Spiritualties. 

And the Court granted a Prohibition; ſo the Right of Juriſ. 
dition was tryed between the Archbiſhop and Dean and Chapter 
the laſt Term, and found againſt the Archbiſhop ; and therefoze he 
was concluded by that Verdict, until the Record was reverſed by 
Error 0} Attaint. 

Thodic's Caſe. 


y and two others were Indicted, foz that Conſpiratione 
1 inter cos habita, they enticed J. S. to play, and cheated him 


with Falſe Dice. 


Thody picavev, and was found Guilty: the others not having 
pleaded, Jt was moved, that judgment might not be Entred 
againſt him until the others came in; foz being laid by way of 
Conſpiracy, if the reſt ſhould chance to be acquitted, no judgment 
could be given againſt him: And ſo is 14 H. 6. 25. 

Hale ſaid, If one be Acquitted in an Action of Conſpiracy, the 
other cannot be Guilty : But where one is found Guilty, and the 
other cames not in upon Proceſs, 02 if he dies hanging the Suit; 
pet Judgment be upon the Verdict agatnff the other. And 
do is 18 E. 3. 1. and 24 E 3.34. 

Wild ſald, The difference was, where the Suit was upon 
Conſpiracy wherein the Villanous judgment was to be gfven, and 
_ ws Conſpiracy is laid only by way of Aggravation , as in 

s Caſe. 

Hale ſaid, It would be the ſame in an Action againft two upon 
the Caſe foz Conſpiracy ; but not in ſuch Aatons, where tho there 
be a Charge of Conſpiracy, pet the Giſt of the Action is upon 
another marter. | 

But the Court ſald, They would give him two oz thzee days 
ſoz the bzinging in of the other two, and defer the Entry of the 
Judgment iche mean time. 


Methyn 
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Methyn verſus the Hundred of Thiſtleworth. 


He Caſe was moved again by North Solicitor. He urgrd fo 
the Plaintiff, That the Iſſue being, Whether they — — 


Felon upon Freſh Suit? Tt being not found that there w 
Peking hat there was any 


recenti | 
Freſh purſuit, 

was made, it may be t 
a Special Verdict.) that it was di 


until the finding of him in the pyelence of 
Et fic Judicium pro Def. Ante. 


Dacres verſus Duncomb. 


N Trover, after Imparlance the Deſendant pleaded , That the 
Plainciff ( with two others) b Trover fog the ſame 
Goods beſoze ; which Action is till depending: And demanded 
Judgment of the Writ. 
The Plaiociff Replied, That the other two died befoze the 
Action was bzought , and ſo that Wric abated, Co which ir was 
Demurred , and Judgment quod reſpondeat ouſter : Foz in all 
Attiongs , where one Plaintiff dies, the Writ abates ; (ſave in an 
Action bzought by twa — ' Hale (aid , — 
2 u 
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ſhould in a Quare Impedit; but that it is revivable by Journeys 
Accou 
Wild fat, That the Pleading. That the Two died before the 
Action brought, was double. 
——_— were dead to enable him to 
8 0 
2 How comes this Plea in Abatement after an Impar- 


| lance? 


Hale. Tho after an Imparlance the Defendant cannot plead a 
| , 02 the like, o; Ancient demeſne ; becauſe he admits, he 
ought to anſwer the Writ ; | in Abatement as 


Nota, Ne Tythes to be paid ſoz Paſture wherein the Plow: 
led. 
And Hale laid, Mo it is of Saddle-Horſes. 


tendzed ſuch a Plea in the Inferiour Court upon Oath ; 
they bad refuſed it, it would have been Error. 
enough in this caſe to ſay, Tf a Plaint were 

debito infra Juriſdictionem without averring that 

ariſe within the Juriſdiction. Alfs there cannot be a 
Foreign Attachment, befoze there be ſome Default in the 
CUyerctoze the Pleading was there held to be Ill. 


-37 
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Officer than a Servant. In an 


ſuum 


lainciff declared, that the Deſendant con- 


Morle verſus Slue. 
d, That the Maſter is but a Servant to the Owners. 


Anſwer, The Law takes notiee of him as no more than a Servant. 


Tis known 


30. ſell bona 


, that he may impaun the Ship if occaſion be, 


, Common Carricr or Inholder. 


pericura: Ye is rather an 
Eſcape the Gaoler may be charged, tho the Sheriff is alſo Mabie 
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the Action muſt align a difference between it, and the Caſe of 
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able at the Elenion of the Merchant. 


den reſpondeat ſuperior- But the Turnkey cannot be ſued, fo2 he 


'Cis further 


is but a meer Servant: By the Civil Law the Maſter o; Owner is 


charge 


Poph.170- 
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foz the rule is Fraight, 
tho the Declaration is, 


banded over by them to the Maſter ; 
are loft too, 


Merchant pays him, fox he pays the Own- 
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Clue verſus Baily. 


15 Replevin the Deſendant made Conuſans as Bailiff ta J. S 


who demiſed the place where, under certain Rent. Ec. 
The Plaintiff Traverſes the Demiſe, and concluded & hoc para- 


cd Specially; and not to ſap 

forma, &c. The old way was, when Pleavings 
the Bar to make the exception immediately, 
might mend if he pleaſed, 02 

it. And tho' now they are put 
be obſerved, foz Demurrers 


dit. Dere the Defendant pleads, . 
Life, and without erpreſling the place 
neceſſity it muſt be 


Blake verſus . + 


Rror of a judgment in Replevin in the Mannor Court of Hex: 
am in Northumberland, where the Defendant avowed fox 
Damage ſcſant. | 

The Plaintiff replied, that J. S was ſeized of the Mannor of 
Tallowficld in D. and that time out of mind be had Common, &c. in 
the place where, and chewed dimſe it to be Tenant, and juſtified the 
putting in of his Beaſts fo} Common ; and the Preſcri being 
traverſed, it was found ſo the Avowant. Che Errors were. 

Firſt, In the Venire, which was, quia nec the Plaintiff, nec 
Defendant , aliqua affinitare attingunt, inſtead of qui nec. Hale 
ſald, it was aibed by the Statute of 8 H. 6. that helps Error in 
Proceſs. But Iwiſden ſald, that Statute did not extend to inert out 
Courts. 

Another Error inſiſted on was , that the Avowant did not thew 
that the Mannor of Tal lou ſicld was infra Juriſdictionem Curiæ 
But the Venire was, extra vill” & Mancrium de 7Tallowfeld, infra 
Juriſdictionem Curiæ. But the Court held, that that was not ſuffi- 
cient to intimate that it was within the Juriſdiction , 
have been ſhewn in pleaving. And Hale ſaid, 
bad omitted to do it, the Avowant 
alledged Tallowficld ta have bien 
one pleads a Plea without a place , 
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riſdition) as the Mannor of Tallowficld. 
. That win not ſerve in this Caſe, foz the Court could not 
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ſoon pcrſwaded her out of the Coach, and then pulls out a Maid 
ſervant there attending Mrs. Ramſy ; and then gets himſelf into 
the Coach, and there vetains her until the Coachman Carried 
them to his Lodgings in the Strand, wbere the next PYozning he 
pzevails upon her, (having firſt threatned to carry her beyond Seca 
it ſhe refuſed) to Barry him, but was the ſame day app2zebendey 
in the ſame Houle. 

It was at firſt doubted, whether the Evidence of Lucy Ramſ) 
was to be admitted, becauſe ſhe was his Wiſe de facto, tho not 
jure. But the Court ſeriatim dcltvered their Opinions, that ſhe was 
to be admitted a Wiracſs. 

Firſt, Foz that there was one continuing fozce upon ber, from 
the beginning till the Marriage ; wherefoze, whatſoever was done 
while Che was under that violence was not to be reſpected, 

Secondly, As ſuch Caſes are generally contrived, ſo hainous a 
Crime, would go unpuilhed, unleſs the Teſtimony of the Woman 
ould be received. 

Thirdly, In Fulwoods Caſe, repozted in 1 Cro. (which was read 
in the Court) the Woman was a Wirneſs, tho married as hert ; 
and Rainsford cited mp Lord Caſtlchavens Case, where the Coun- 
els gave Evidence, that de aſſiſted the comantting a Rape upon 
her: But Hale (aty he mas not governed by that caſe, becauſe 
there was a Wiſe de jure, the Evidence being clear as to all the 
Points of the Statute, (viz.) 

Firſt , That the raking was by force. 

Secondly, That the Woman had ſubſtance according to the Sta- 
cute. 


Thirdly, That 


) hanged. 
Note, 39 Eliz. cap. takes away Clergy from this Offence. 
Bayly verſus Murin. 


N — EjeAtment upon a Special Verdict, the Caſe was to this 

effect. 

One Cooper Vicar of Granbrook in Kent, being ſeized of an 
Houſe and Lands thereunto appertaining, parcel of the Endow- 
ment of his Vicaridge ſituate in a Market Town in the year 167 lets 
it fog thiee years, and one year of the ſaid Leaſe being expi⸗ 
red the 11 of Sept. 1673. lets it fog 2x pears, to begin from 
Michaelmas fi g. reſerving the Rent during the Term, pay- 
able at the uſaal Feaſts, 02 within ten vays after ; this Leaſe was 
confirmed by the Archbiſhop (Patron of the Vicarage) and Dean and 


Chapter of Canterbury. 
Dome 
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* Whether 
void within 


, by the Statute of Non-reſidence 2 13 Elz 20. 


to oblige the Incumbents to Reſi- 


as ſhould avoid the Leaſe ; foz the 
of the Fozfeiture of a pcars Ualue of their 


were of Opinion, that Deach would 


ing Vicar) could avoid this Leaſe » 
The firſt Point was, Whether che Leaſe became 
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Buck (the 1 
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Some pears after Cooper dies, and the Queſton was 


80 Days aſter the death of Cooper 
And as to that all the Juſtices 
not make ſuch a Non reſidence 
Intention of the Statute was 
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at a Day to come, where a Power is annered to an Eſtate foz Liſe 
to make Leaſes in poſſeſſion. A man cannot make a Leaſe to 
commence in ſuturo. Jn the 6 Co. Fitz Williams Caſe, 4 E. ;, 
tit. Waſte 18. the Leſſor made a Leaſe to commence after the 
death of the Tenant for Life, and notwithſtanding maintained an 
Acton of Waſte: And Co. Lit. citing that Caſe , diſtinguiſhes 
between a Grant of the Reverſion , and a Leaſe in Reverſion , as 
that Caſe was. In Plowden's Commentaries, Tracy's Caſe, A Leaſe 
made to commence at a Day to come, is given as a moſt pꝛoper 
Inſtance of a Leaſe in Reverſion. Jn the x Cra. 546. Hunt and 
Singleron's Caſe, a Leaſe of an Houſe fo2 40 years (there being 
10 years unerpired of a fozmer Leaſe) by the Dean and Chapter 
of St. Pauls, was held not warranted by the 24th of Eliz. The 
line was Reſolved in C B 14 Car. 2. in the Caſe of Wyn and 
Wild, of a Leaſe of the Dean and Chapter of Weſtminſter, and 
there the Court dented the Opinion in Tomſon and Trafford's 
Caſe, Poph.g. And two of the Judges ſeemed to be of Opinion, 
(and Twiſden ſtrongly), that if the Leaſe in the Caſe at Bar 
had been made to commence pzeſently, it pet would have been 
void, there being another Leaſe in being; (ſo that foz ſo many 
years as were to come of the foxymer Leaſe, it would be a Leaſe in 
Reverſion: And that the 18th of Eliz. that permits a concurrent 
Leaſe, ſo that there be not above thzee years in being, ſhall not 
in their Opinton, make any alteration of the 1 4ch of Eliz. but it 
only extends to the x th of Eliz. becauſe it recites that, but not 
the fozmer. And ſo is the Opinion of Hobart, in the Caſe of 
Crane and Taylour 269. and it hath been often held, that it does 
not extend to the Statute of x Eliz. concerning Biſhops. But 
of this Hale doubted, and rather conceived the contrary (viz.) 
That the Leaſe had been good, if it had been made to commence 
preſently , there being leſs than three years to come of the former 
Leaſe. And that of the 18 of Eliz.did give a qualification to Leaſes 
made upon the x4th, as well as the x3rh. 

Firſt, Becauſe the x4 of Eliz. is a kind of an Appendix to the 
13th of Eliz. and does not repeat it, but ſub modo a little 
enlacging it as to Houſes in Market Towns: COherefoze the 18ch 
— Eliz. reciting the x3rh, does by conlequence recite the 14th 
alſo. 

Secondly , There is ſuch a Connexion betwirt all the Statutes, 
concerning Leaſes of Eccleſiaſtical pertons , that they have been 
taken into the Conſtruction of one another. The Statute of 
the 32d of H.8. is not tecited, neither in the 1ſt oz the : zth of Eliz. 
yet a Leaſe is not warranted upon thoſe Statutes, unleſs it bath the 
Qualifications required by the 32d of H. 8. And this courle is 
uſual in the Conſtruction of Statutes made in pari materia. 


Thirdly, 
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ſhould be void, when there was never ſo little 


It would make a great Romage in Leaſes, as be 
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40 E. 3.16. 
+ fimile in 
Caſe de 
Waſte. 


vepaucing by Leaſe and Releaſe. An Outlawry of the Leſſor ſhall 
not determine the Will until a Seizure , nog an Extent upon him 
until the Liberate. Tf the Leſſor ſays, The Leſſee ſhall hold it no 
longer: The Leſſce (as (oon as he knows of the wozds) he may 
take advantage of them as a determination of the Will. As 
where he in Reverſion upon a Leaſe grants the Reverſion , and 
bungs Debt foz the Rent. The Leſſee , tho befoze Attornment, 
may plead in Bar, that he hath granted away the Reverſion : But 
this Plea will amount to an Attornment. 

As to the ſecond Point, CUhere a Traverſe is not good without 
a Special Inducement , there a Traverſe map be to that Induce- 
ment: As in Treſpaſs, where the Juſtification is local by virtue of 
his Office,oz the like. and in Hobart in Digby and Firzherberr's Caſe. 

It the Leaſe were by Parol, here the Collateral Agreement might 


be material. As if a Leaſe were made at Midſummer tog 2 years, 


and it were agreed, that the Leſſee ſhould Enter but at Michael 


mals, it would begin in point of Computation at Midfummer ; 
but in point of Tntereſt, not till Michaclmaſs. 


Anonymus. 


N a Dulit foz Tythes, the Deſendant pleaded in the Spiritual 

Court, That the Tythes belonged to another, who was Rector, 

and not to the Plaintift. CUhich Plea being refuſed , and Oath 
thereof made in this Court, a Prohibition was granted. 


Anonymus. 


Nan Action upon the Caſe (02 Sropping of his Lights. Che 
Plaintiff Declared, that he was poſſeſſed fo2 divers years (and 
dio not ſay how many, ) and that time out of mind the Light 


came in at the Windows. TUhich was allowed a good fozm of 
allevging the Preſcription. 


Anonymus 


N an Ejetment, the Leſſor of the Plaintiff bad a Title to 
Enter toz a Condition bzoken foz Non payment of Rent, 
Leaſe, Entry and Ouſter was confeſſed, and the Court was 
moved, that in regard the Leſſor having ſuch a ſpecial Title, 
and no Eſtate until Entry, whether ſuch an Entry ſhould be ſupplted 
by the General Confeſſion,oz that there ſhould be an Actual Entry: 
And it was held,that it ſhould be ſupplied by the General Confeſſion. 
But Hale (aid, It A. Lets to B. and B. to C. to try the Title; 
the Confeſſion of the Leaſe, Entry and Ouſter, extends only to the 
Leaſe made to C. and not to that to B. 


Anonymus. 


Mich. Anno 25 Car. II in B. R. 
Anonymus. | 


12 Treſpaſs againſt divers, one dies pending the Action, and not- 
"withſtanding the Venire and Diſtringas mentions ali, and the 
Verdict is againft all: It this Matter be ſurmtzed befoze Judg- 
ment, ſo that the Judgment be againſt the Survivors , "tis well 
e 


Anonymus. 


E Sud t a Judgment given in the Burrow Court of 
pud Villam 


appeared, which alds Piſcontinuance of Proceſs. 
Secondly, Foz that the Venire was awarded de vicineto Wardz. 
A „that a Jury ought not to come out of a Ward. 


nd it urged 
Hale. Ly been ſomettmes (o held; but it has been ſince 
4 
y, Cha 


i t in London the Venue uſually comes out of the 
Ward ; but there the Cuſtom makes it good, here the Ward is 
intended leſſer than the Vill. 4s Wild (atv a Caſe was, not long 
ſince. A Perjury was latd apud Whitehall in Parochia Sancta Mar- 

arettæ Weſtni the Venue came out of the Pariſh,and held it to be 
U; foz Whitchall was intended to be a Val, aud leſs than the 


Wildman verſus Norton. 


N a the Deſendant pleads in Bar Pro ta the Defea- 
— Rs Plaintiff. Upon which it was Demurred, 


3 


250 


Mich. Anno 24 Car. II. in B. R. 


Note, It was ſatd, that ił one Diſtrains foz a Rent, and befoze 
the Avowry, the Eſtare upon which lis reſerved determines ; the 
Avowry (hall be as if the Eſtate had continued, fog the Avowant 
is to have the Rent notwithſtanding. But if the Diſtreſs were 
fox a Perſonal Service, then the Defendant muſt have a Special 
Juſtification ; fog he cannot have that Service in ſpecie when the 
Eſtate 19 detetmmed. 


The Caſe of Captain C. 


A Captain of a Company in Colonel Ruſſel's Regiment of 
Foot Guards, and a Seryeant of his Company, were bzought 
into Court upon the P2oſecution of the Sheriffs and other Citizens 
of London; and the Offence alledged and moved againſt them 
was this: That one Danbert, a Butcher and Freeman of London, 
(who had Dane) baving Liſted himſelf a Souldicr in this Com- 
pany , and being afterwards Arreſted in London ſo Debt, and 


fo2 his Reſcue, (viz.) There being a Priviledge belonging to the 
Freemen of London, that they map by a Cuſtomary Prece 
Warrant, (called a Daci facias, but by the Common People 

Horſe ) remove t ves from any other Pziſon (where they 
are) in London, to Ludgate , where it ſeems they 
Accommodation, (there being Maintenance allowed iſo- 
ners of that place.) Such an one Danberr got, and gave Not! 
to the Captain, at what time he ſhould. be carried from the Coun- 
ter to Ludgare thereby, Befoze this time the Captain 

this Serjcant to take twenty 02 thirty Soldiers with him, and 

lay the Priſoner, and Reſcue him from the Bayliffs and O 

the Counter, as they were bim along. 

Serjeant and Soldiers went, and 02 near an Alchouſe 
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„ben a Prohibition is moved fby, that a Copy of 

Libet is denten to be veltverey ; The Court requires 

Datb ſhould be made of the Dental, aud the Prohibirion ty 
quouſque a Copy be delivered. | 


Anonymus 


N cat” Aſſumpſit was bzought to; Money Lent. 
Defendant picads 4 Tender, ( which being 
fict, befoze Action bzought,and acknowledged by the Plainriff,oe cun 
never tecover arty Coſts.) 
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Rror to Reverſe a Judgment in Debt upon a Bond given « 


Norwich Court, where by the Cuſtom, the plea of the Deſcn- 


Firſt, Tt was moved to be Error, fog that the Venire was XI 
Men,&c. in figures ; Sed non allocatur, foz being in theſe letters X11 
and not in the figures 12. it was well enough. 

Secondly, Jt was ad triandum exi tum: whereas there Was no 
Tſſue joyned, wherefoze it ought to dave been ad inquirend' de 
-— —w_ Sed non allocatur, log the Pzeſldents are as the Caſe 
is | 

Thirdly, The Condition of the Bond was to pap at Alborough, 
and that ought to have been ſhewn ro be within the Juriſdiction 
of the Court: Sed non allocatur, log the Plea here is not payment, 
lecund formam Conditionis, but the Jury is to inquire by the 
cuſtom of all manner of ents and diſcharges. 

Fourthly, Jn the it was continued over to ſeveral Courts, 
and in the Court where the judgment is given, tis (atd in Curia 
ptædicta, and ſo tncertain which ; but notwithſtanding theſe marters, 
the Judgment was affirmed, Anonymus. 
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he admits the Reverſion to be in a Stranger, but it does not change 
bis Eſtate ; (0 where two Joyar tenants in Fee accept a Fine, which 
is to the Heirs of one of them, pet they continue Joynt tenants in 
Fee as they were befoze. 
Fourthly, Che Wric of Right Cloſe did expiels the Land to tie 
a Præcipe that demands Land owunhbt ta 
chia 02 in Mancrio is not good. * 

Hale Writ of Right Cloſe is direaed 
livis Manerij, &c. quod plenum tectum tencant of the Land wit 
in the Precinct of the Mannor, and it is not to be reſembled to 
another Præcipe. But if a Præcipe be faulty in that Point, unleſs 
exception be taken to it in Abatement it cannot be aſſigned foz , 
Error ; but if it were Erroncous , the Recovery would un until 


Note, After Judgment quod compuret, tho" it be not the final 
Judgment; pet no motion is to be admitted in Arreſt of Judg- 
ment, and after ſuch Judgment a Scire facias lics againſt the Exc- 
cutot of the Defendanr. 


Note, Jn an Action of Debt againſt the Leſſee he may plead 
nil debet, and give the expulſion in Evidence. 
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the Rent, but wh:in recovered Hale fad, it would be Aſſets 
3 And atccodnge Judgment was given foz the 
Plaintiff. 


— „ 


Termino Sanctæ Trinitatit, Anno 26 Car. II. 


In Banco Regis. 


Silly verſus Silly. 


D 300 Acres of Land, 200 Acres of Paſture, 100 Actes 
Meadow. Che Tenant pleaded Non Tenure. 

The Jury found htm Tenant as to 320 Acres of Land, and as 
to the reſt that he was not Tenant: And the Judgment was, 
that the Demandant ſhauld recover the 320 Acres. 

Error was aſſigned in this Court, that the Verdict and judgment 
were foz moze Acres of Land than were But on the 
other five it was ſaid, Land was a general wozd, and might in⸗ 
clude Meadow and Paſture. 

Curia, In a Grant Land will extend to Meadow, Paſture, &c. 
but in Pleading it fignifies Arable only, and here in regard they 
are diſtinguiſhed in the Count, the Verdict and Judgment mult be 
reverſed to the whole, Cho Hale ſald, antiently ſuch 
would have been reverſed but foz the ſurpiuſagr. Vid Poſt. 


Batmore & or verſus Graves. 


Rover fo; a 100 Loads of Wood, upon a Special Verdict the 
Caſe was, this Copybold Land was ſurrendzed ta the uſe 

of J. S. fog years, Aemaindet to the Brother of the Plaintiff's Wiſe, 
who died befoze the Term d; and (0 was not admitted any 
by the admiſſion of the Tenant foz pears. And it 


Firſt, That the admittance of him, that had the Eſtate fo2 years, 
was an adm fo2 him in the Kemaluder, 4 C03. 3 Cro.504. 
Grant ann tender to A. {oz Life, Kemairwer to B. Exccu- 

2 — B. Wo an Attornment ts Tenant (oz Life 


- 
5 
J 


ains in the Surrendzer befoze admittance of the Ceſtuy quo 

uſe ; yet where Borough Engliſh Land was ed to the uſe 

J. en Soul admtiener, It was helv, 
n 


that the Paſſeſſion of the Tenant 
of him in Memainder, as to make 


ion, 

f Poſſeſſion. Hale ſaid, in this caſe the Hugband 

on atone, oz joyntly with bis Wife; And (0 
foz the Plaintiff. 


Anonymus. 


N Debt upon a Bond, the Condition was to fave the Ohligee 
harmie(s, from another Bond. 
The Defendant pleaped, Non damnificatus. 
The Plaintiff replies, that the Money was not paid at the day, 
and he dovenir onerabilis, aud could not attend his buſineſs (az 


Che Defendant rejomns. that be tendzed the Money at the 
r 
Demurred, den 
Money not being pat —— 
5 Co. and the Traverle iu this caſe is naug . 


The Mayor and Commonalty of London verſus Dupeſtet. 


N Debt (oz a Duty, accruing to the City fo; Timber impozted 
called Scavage. The Declaration was, that they were and had 
been a Corporation time out of mind, and their Cuſtoms were 
confirmed by Act of Parliament Temps R. 2. &c. 

The Deſendant tendzed his Law, and Co. Entries 118. tas ei- 
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Termino Sancti Michaelis, Anno 26 Car. IL 


In Banco Regis, 


Silly verſus Silly. 


de Caſe was moved again: And the Court ſaid, that the 
Demandant might have taken Judgment fo the 300 
Acres only, habito nullo reſpectu to the reſt, and releaſed 
all the Damages: But this was not pꝛoper foz an Amendment 
the Miſtake being in the Verdict; but if it could have been 
amended in the Common Bench, the Court might here have made 
ſuch Amendment. Ante. 


Burſoot verſus Peal. 


Scire facias was bzought againſt the Bil, who pleaded, that 
the Principal paſd the Debt ante diem impetrationis Brevis. 
Upon which it was Demurred. 

Jones, Sollicitor, (02 the Defendant, ſald, Cho the Bail may plead 
payment, becauſe the Condition of the Recognizance is in the 
Disjunctive, (v#z.) fog rendring the Body, og paying the Money: 
yet the Principal cannot. Alſo it ought to have been pleaded, to 
be paid befoze a Capias ad ſarisfaciendum taken out; foz as it is, 
Fe na Coe nts ay CE 

8 * I the Capi 
ad — taken out. 7 * 

But the Court held it to be well enough: Fo if that matter 
be material, tis to come on the other ſide , and cx gratia Curiz 
the Bail has time to ſave himſelf befoze the Return of the ſecond 
Scire facias. 

Anonymus. 


Nan Aſſumpſit the Plaintiff Declared , that on the 28th of 

June (Diſcourſing with the Defendant about the Marriage 
ot his Daughter) the Defendant pzomiſed him, That if he would 
haſten the Marriage , and ſhould have a Son within Twelve Months 
then next following r And 
ſets fozth, That be did Marry after, and had a Son within 
12 Months after the Marriage. 


"Mich. Anno 26 Gr. IL in R R 


263 


ſhall be referred to the Day of the Diſcourſe , and not to the 


Tat the Court were of another Opinion, and gave Judgment 


f Plamciff. 
Crawſoot verſus Dale. 


N an Action foz Wozds,it was thus: There being a Diſcourſe 
of the Plaintiffs Trade, the Defendant ſaid, He was a cheating 
Knave , and kopt a falſe Debt Book, with which he cheated the 


Country. 

After Verdict fo; the Plaintiff, it was moved in Arreſt of Judg- 
ment, that to ſay a Tradeſman was a Cheating Knave, tho there 
were 2 — his Trade, was not Actionabie; foz that might 
be ſaid, becauſe he fold too Dear, and (0 cheated in the Price; but 
to ſay, that He fold bad Commodities, ts Antonable ; and to ſay, 
He kept a Falſe Book, will not bear an Action, toz thatmay be un- 


wittingly. 

APD. Court Refvived, that the Moꝛds latd together were 
Actionable ; (oz Tradeſmons Books are of much regard, and 
ſometimes given in Evidence. 


Jennings verſus Hunking. 
an Action fo2 ſaying, He was Petjured, the Declaration was 
2 in — - 
Che Defendant Juftified ; foz that the Plaintiff made a falſe 
Affidavit at Launceſton in Cornwal,and Iſſue was taken upon that, 


and tryed at the Aſſizes in Devonſhire, and moved that this was a 
Miſ trial. 
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Anonymus. 

N an Action upon the Caſe the Plaintiff ſets ſo2th, that the 

Defendant malicioſe crimen Feloniz ei impoſuir, and not men- 

tioned any Felony in particular ; and yet held to be pell enough. 
0 Anonymus. 

N with a Continuando , which | 


time after the Term wherein the Action was 
Damages given to 10 l. 


to the 3d of July, which the Court muſt ſee is out of the Term; 
becauſe they take Cognizance of the beginning and end of every 


Term. 
Anonymus. 


an Audita Querela be bzought befoze the Execution of 
5 ia ti n 


Fawkener verſus Annis. 


N ee 
J ſcription, and upon Demurrer it was held naught. 

1 1— it was not Concluded, & hoc paratus eſt veriſi- 
care: any, 


Secondly, No place alledged; (oz they ate Matters of Fact, and 
Triable. 


Anonymus. 


an Action upon the Caſe the Pla 
Defendant 
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pleaded, and found 
piers , and not ſhewn 


naught in the x Cro. 445. 


J 


Preſcription May be tried at 


Law, as in a Modus decimandi, mutatis mutandis. 


of 


in Occu 
judged 


upon the 8 H.6. 


Reſticurion was 


7 
1 


ſo that the 


Anonymus. 
Suit fo; a Penſion may be in the Eccleſiaſtical Court, tha 


by Preſcription ; but 


if it be dented to be time out of mind, 
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And the Opinton of the Court was , that the Writ of Error 
was no Superſedeas: But they would make no Rule in it, becauſe 
they laid it was not Judictally befoze them ; but the party might 
take out Execution, UH he thought fit: And then if the ot 
1 a Superledeas , they ſhould Reſolve 


then 

Note, Hale ſald in an Aſſumpſit foz Money, upon Sale of 
Goods, upon non Aſſumpſit the Deſendant might give E 
an Eviaion of the Geods to mitigate the Damage, and in 
Aſſumpſits; tho upon certain Contraas the Jury may give 
Be emerge laid was done in 
Caſe where a man pzomiſed to give a Straw for every Nail in 
every Horſes Shoe, doubling every time; and they gave in Damage; 
but the Malu of the Horſe, tho (as the Bargain was mare) it 
come to above 100 |. 


Lomax ver/a; Armoret. 


— ven in the Court of 
d was; becauſe the Pzoceeding was by Plaine, 
2 no — Cuſtom certifie to maintain it: As in London 
and Oxford they have Aſſizes of Freſh Force by Plaine. 
The Court beld it to be Erroneous foz this Cauſe z but would 
not determine, whether it might not be good upon a Special Cu- 
ſom? I Rolls 293 Pl 11. 


Swear a Churchwarden upon ſurmize of a Cuſtom, That 
the Pariſhioners arc to chooſe the Churchwardens ; and that the 
— notwithſtanding that be was Elected 


Writ of Error was bought to Keverſe a judgment iii 
Newcaſtle. 
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Anonymus. 
AA AGmpGr was byoughe againt an Exceuror; fon tht the 
tt 


Teſtaror being Indebted to the Plaintiff, he did ad 
nem of the Deſendant come to Account with him, upon which there 
appeared to be (0 much due to the Plainciff, which he pzomiſed to 


pay. | 

After Verdict the Judgment was de bonis propriis , 
— — him ws mn 2 — — a 
vue, and this might make an Execuror afcath of Micke u 
any of hts Teſtarors Creditors. 


_— 223 Tf 

Ha d. It upon the Evidence it had a ed t 
was no Intention to alter t he Nature of —— — 
Executor ſhould ſap, ſtay a while until the Teſtators Eſtate was come 
in, and 1 will 882 direct the Jury to find again 


the Plaintiff, that tn 
= ſuch caſe charge an Executot in his 


| 


_—_— 


Termino Paſche, Anno 25 Car, II. 
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would marry bis Kin 
It was adjudged that an Indebicarus 
but a Collateral Promile. 

Beſt verſes Yates. 


negligenter & inartificialiter , that it became of 
him, to his damage 201 To this — = 8 = 


269 


— Anno 25 & 27 Car. II. in B. R. 


— 


fo; an Eſca 


J ! 525 1 Tt 
WT 1 0 121 T7 235 
25 1841112 

e 

2 

85 HIT Hp 

= 1145 2741 

HITS 283 
„ 74221 
e 

3 12253 1 
* 1 1 


Paſch. Anno 27 Car. II. in B. R. 


riven fo2 the Plaintiff. Vid. Hob. The Sheriff of Elter s Cale, which 
was dented to be Law. 


Sir Thomas Littleton Caſe. 


cd with the King, to pzovide Victuals log the Scamen that ſetuen 
in the late Dutch War at 8 d. pet Man; and after this they made a 
bargain with the Purſers of the Ships, to p2ovide foz ſuch as ſetved 
in their Ships, at other Rates agreed upon between them. The 
Victuallers, aſtetwards falling into the Kings diſpleaſure , and 
being thereupon removed from their Emplopment, and having a 
great Sum of Money duc from the King to them upon the Ton- 
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that which is accrued in his own time, accozding to 


Caſe, 5 Co. 


his Plea, (viz.) 
and relicd u 


The doubt here is. that 
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the Plea, fog unleſs 


to anſwer all the matters alleged. Ec 


vant might well Demurr 
anſwer 


the party 
Defendant relinquiſhed the ma⸗; 


Term moved again, Judgment was 
the 
and offered matter meerly frivolous, 


all contained in 


be paid, 


nature of a Rent, and not of a Dum in Groſs. 


be lay aſter 


incurred wherein it was reſerved to 


Reſervation. And 


good 
, and that De 


Enant fo} pears Surrenders to the Leſſor, reſerving a Rent; 


the queſtion was, Wherher it was a 
that it was, upon the Contract 
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| udgment 0zigtnally 
in this Court; and if ſuch a Writ iſſues out, the Court will upon 
motion grant a Superſedeas, and there needs no Writ of Error in 
Adjudicatione Executionis, tho it was taken out in a ſozmet Term. 


Anonymus. 


Ibel was (by the Churchwardens of, &c. ) f 
Court o 11 6s. 8d. upon 
— foz being Buried in the Bod 


ſometimes granted pro defectu Juriſdiftionis, and 

deſectu Triationis, as in this caſe and others, where 

the Suit is Preſcription, fo2 in thetr Law they have ſometimes allows 
ed Preſcriptions of 20 pears , ſometimes of 40 years, but w 
admit none but what are de temps dont, &c. 


St. John verſus Moedy. 
N an Action upon the Caſe ; the Plaintiff veclared, That be was 


Caſi 

poſſeſſed of a Wood, and that he had a way leading from ſuch 
a place to the ſaid Wood, and that the Defendant had obſtructed 
it. 


Upon 


it 14111 Sgt: 


0 l par 


171 


upon a Writ of Error 


Plaintiff, 


fo 


Judgment was given 
was afterwards affirmed, 


but not ſince. Vid. 2 Cro. 43, 12 
Treſuſes Caſe, and 325, Symonds 
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been ſuch a ſignification inthe wozds. Neither is it ſuch en Employ- 
ment that an Action fhbuld lie lo; Scandalizing. Ao the Phaincitf 
does not declate, that 
feems ta be little moze then a Common Porter. Aud 


and (Hale) pztncipallp 


Anonymus. 
N an Action fo2 words, the cafe was that the Defendant (pe 
to the Plaintiff, ſaid thus, 1 know my ſelf and I know — 
never buggered a Mare z And the Opinion of the Court was, that 
the wozos were Actionable, oz elſe there might be fly ways to de- 
fame any Man and evade an Action. 


Hodgkins verſus Robſon and Thornborow. 


N Debt fo2 Rent. 
The Defendants pleaded in Bar to the Action, that the Plain- 
rift had entred into a Back yard, part of the Land demiſed, by 
Fozce and Arms, &c. 
The Plaintiff replied, that he ought not to be fozecloſed of hig 
jon, lo; that the Defendant had let that Back yard to J. S. fo; 
Term, reſerving no Rent; and that J. S entred , and aft 


2 


. mn which Entry in the 
Ir. 

The Defendants ttjoyns that J. S. which it 
was demurred : And after it was to at the 
Bar, Judgment was given this Term by the who for 
the Plaintiff, (viz.) Hale Chief Juſtice, Twiſden, Rainsford and Wild. 

cale, there 
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il deber pleaded, 
the value of the 
Hale fajv, M the 
fall de 

have aſcer- 
where there 

an Apporti- 
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Hale ſaid, Chat a Caſe of a Leaſe for years was ſttonger than 
a Leaſe for Life, where the remedy is by Aſlrze , and the Tenants 
of the Land (out of which the Rent ifſlues) are to be named: 
And foz a Condition, that mult be extinct where part of the thing 
Demiled comes to the Leſſor, becauſe tis annered to ſuch a Rent. 
in quantity. Foz if the Rent be diminiſhed, the Condition muſt 
fatl. 


Holland verſus Ellis. 


N Treſpaſs Quare clauſum fregit, herbas concule* & diverſas 
carectat᷑ tritici ibid aſportavit. 
After Verdict it was moved in Arreſt of Judgment , that the 
Declaration did not mention whole the Loads of Wheat were; foz 
it was not ibid. creſcent. Adjornatur. 


Reſolved per Cur, That an Inquiſition befoze the Coroner, 
taken ſuper viſum corporis, that ſinos that the Perſon was Felo 
de ſe, & non compos mentis, map be traverſed : But the fugam 
facit in an Inquiſition befoze the Coroner cannot be traverſed, 


Termino Sancti Hillarij, Anno 27 & 28 (ar. II. 
In Banco Regis. 


Tho Earl of Leiceſters Caſe. 
3298.0 Verdict the Caſe was to this 


d and Subſcribed , as afoze- 
r uſes, and after the Covenant a Fine 


It was Argued by Jones, Attorney General, ſhould not 
be taken as a Revocation. , der ts a 
n 
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In Powers of Revocation, there is to be conſidered the Sub 


has the Circumſtance limited (viz.) Iadenting, Writing, 
— yet it wants Subſtance , fog it doth nothing 

but refers to a future Act (viz.) the Fine. It a man 
made his Will, a Covenant after that he will levy a Fine, 
of Feoſſment made, will not be a Revocation of the 
615. yet there appeared an intention to Kevoke; and 
a Will than a Deed. 


nt to the wozds of the 
which are, Thar ic ſhall be lawful for him to Revoke by his 
Deed: And pet it is agreed here, that the Deed of it (elf is not 
ſufficient to revoke , but only in reſpect of another Act done, 
which (as it muſt be obſerved) ts executed at another time. The 
Books agree, that a Condition 02 Power, &c. may be annered to 
an Eſtate by a diſtin Deed from that which conveys the Eſtate; 
but not unleſs both are Sealed and Delivered at the ſame time, 
and ſo they are but as one Deed: But in the p2eſent Caſe, the 
Deed was made in one year, and the Fine levied in another. 
Suppoſe the Power to be with ſuch Circumſtances, as ia our Cafe, 
and a Deed is made which contains ſome of them at one time, 
d Deed compꝛehending the reſt at another time, Sbould 
both theſe make a Revocation as one Deen? Durely not. 
Fine had been Levtied firſt, and then after- 
d declared the Uſes ; ſurely the Power had 
by the Fine, tho there the Fine and Deed might 
one Conveyance, as well as here. 
Again, the different natures of theſe Inſtruments makes, that 
they cannot be taken as one entire Act within the Power ; foz the 
the Act of the party, and the Fine the Act 0z Judgment 


, That this ought to have a favourable 


to diſpence with that Fozm the 
ed to be done by. In the 6 Co.33. 
to diveſt an Eſtare out of another perſon are 
here (upon the firſt Fine) the Carl of — 
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One Witneſs to pzove the Revocation of a Will : Abich is a 
ſtronger Caſe, becauſe that entirely is of Eccleſiaſtical Cognizance. 
Wherefoze let there go a Prohibicion , and let the party (if be 
pleaſe) Demur' upon the Declagation upon the Attachment, Hob. ; $8. 
: Cra.88. Popham 59. Latch. 117. | | 


Pigot verſar Bridge. 
Debt upon a Bond, Conditioned lo perfozmance of Cove 


not pay the laſt half years 
— — 


and Fiſher, in the x Cro 702. ; | 
Cur' contra. Cis true in pleading uſque tale Feſtum, will 
but in cale of a Reſervation, the Conſtruction is to be 
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Anonymus. 


| ary te. an inferſour Court. if the Defendant plead ſon 
frank Tenement, to ouſt the Court of Juriſdiction, Tt was 
{aid by Wild, that may enfozce the Detendant to (wear his 
Plea , as in caſe of Fozeign Plea, (negar Twilden) and as in 
this Court, where a Local apy; — 
Defendant muſt ſwear it: But the Court held, no Indi 

— ok ror dee beat oks 

W. 


Anonymus. 


E Trover the Hab. corpora Juratorum was returnable, die Martis 
prox' poſt menſem Paſchæ. Niſi prius Richardus Rainsford Mil, &c. 
venerit die Lune in menſem Paſchz,inſtead of poſt menſem, and ſo 06» 
jected, Chat there was no Authozity to try the Cauſe, there being no 
ſuch day: And the Court ſeemed to be of that Opinion.and that there 
wag no Record by which this could be amended but the Parties agreed 
to goto a new Tryal ; and ſo this Point did not come to be fully 


reſolved. 
Woodward verſat Aſton. 


A? ladebitat · Aſſumpſit. was bzought by the Plainriff againſt the 
Defendant fo2 1ol. cecti ved of his Moncy. 


pleaded 
the 
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the Plaintiff: It had been ſeveral 


And Rainsford Chief Juſtice delivered the 
and the Reaſons fo2 himſelf, Twilden, 


this Term Judgment was given by the 
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Firſt, The Crime mentioned is of the ſame nature, and with 
the ſame aggravations as in 12 Car. 2. by which the Offenders 
ate attainted of Treaſon, &c. foz they are catied Perpetrators of 
that execrable Treaſon, with many Erpzxeſſions to the Uke effect ; 
which was looked upon as an offence of that hatnoug nature, that 
the ſame Parliament Enacted, An Anniverſary Humiliation throughout 
the whole Kingdom, to be perpetually obſerved upon the account of 
it; as if, nos onlp they that aged it, but the whole Kingdom 
and their Poſterity, (ke to another Original ſin) were involved in 
the Guilt of it, Nati natorum & qui —— ab illis. And there- 
foze, the Puniſhment ſhall not be mitigated in any other manner, 
than is erpzeſly pꝛovided by that AR. 

Secondly, It is pzoved by the generality , and compzehenſlons 
of the wozvs which are made uſe of, (iz.) Poſſeſſions, Rights, 

itaments of what nature ſoever; Intereſts, which docs as well 
ſignifie the Eſtare in the thing, as that wherein the Eſtate is, which 
can have no eſſect if not extended ro Eſtates Tail. Ie muſt ob. 
ſerve alſo, that at the making of this Act, entailed Lands were 
not pzotected from Fozfeitures ; and tho 26 H. 8. cxtends only to 
Caſes, where the nder is attainted ; pet tis of good ditestion 
to the Judges in Caſes of like nature, and 'tis plain, that by this 
Act of 13 Car.z. the Offenders were looked upon tn pari u 
with theſe attainted ; fo2 when the Proviſo comes to ſave the es 
of Strangers, &c. in truſt ſoz whom the Offenders were ſeized, Jt 
— ſaid notwilhſtanding any of the Convictions o; Attainders afozes 

aid. 

Thirdly, Jt is to be obſerved, that the Act takes notice, that 
divers ot the Offenders included in this At were dead; now in 
regard moſt Lands are known to be entailed, if the Act had not in- 
tended ſuch Eſtates to be fozfeited, it would ſigniſie nothing indeed, 
if the Offenders had been alive it might have been ſomewhat ſa- 
tisfied with the Fozſeiture during their Lives; But as the caſe 
was, it ſhould be of no effect at all after making a great noiſe 
of Fozfeitures and Canfiſcations, the Act would have been but a 
Gun charged only with Powder, 02 as in the Fable, Parturiunt 
Montes, &c. 

Fourthly, It is manifeſt, that rhe Parliament did not intend 
that the Children 02 Heirs of the Perſons within the Penalties of 
the At, ſhould have any benefit of their Eſtates; fo; in the ſaving 
which is made fo Purchaſers upon valuable Conſi derations, the 
Wives Childrea and Heirs of the Offenders are excepted ; then 
ſurely if they would bar them of the benefit of their Purchaſcs, 4 
fortiori from inheriting to an Eſtate Tail, eſpecially of 4 volun- 
tary Entail, that ſeems to be made with a pꝛoſpect of this Trea- 
ſon Which was perpetrated a year after, and ſuch an Entail as 
{carce the like was (ber ſeen befoze ; that a power ſhould be 
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ledged befozxe my Lord Hobart, upon 23 H. 8. at his Chamber, and 
Recorded in Middleſex, there Scire facias may be either in London 
02 Middleſex, Hob. rep. 

If a falſe Bay! be acknowledged, it is not Felony, unleſs it be 
Filed, and ſo held in Timberly's Caſe. | 


The King verſus Humphrey's & al. 


N Inditment upon the Statute of Maintenance, and one only 
found Guilry; and it was moved in Arreſt of Judgmenc, 
that ſeeing but one was found Guilty, it din not maintain the 
Inditment, 2 Rolls 8 1. ſeveral were indicted fo2 uſing of a Trade, 
and ſaid uterque cot uſus fuit, and held not good. Sed non alloca- 
tur, foz that in that caſe, in Rolls, the uſing of the Trade by one 
cannot be an uſing by the other. But this ts an Offence, that 
two may joyn in, 02 it may be ſeveral, as in a Treſpaſs. 
But then it was alledged, that the Maintenance was in quo- 
dam placito, in Cur coram Domino Rege pendent?, and not ſaid 
where the Kings Bench Sate, and this was held fatal. 
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Termino Sancti Hillarij, Anno 28 & 29 Car. II. 
In Banco Regis. 


Jay's Caſe. 


Mandamus to reſtore to his place of a Common Council 
Man in the Corporation of Eye in Suffolk. Che Return was 
that he was amoved fo2 ſpeaking of oppzobious woꝛzds of 
onefof the Aldermen, (viz.) That he was a Knave, and delerved to be 
poſted for a Knave all over Enz/and. And it was moved that the 
Return was inſufficient, fo2 wozds are not goon cauſe to remove 
a Man from his place in the Corporation. Co Which it was ſaid, 
that this not a difranchiſing of bim, but only removing him trom 
the Common Council as a perſon not fit ta fit there. To which 
Twiſden ſatd, that his place there could ug moze be ited than 
bis Freedom ; fo he was choien thereuntoSp the m of the 
place. And Magna Charta is, that a Man ſhall not be diſſeiſed de 
liberis oonſuetudinibus. But he held, that wozds might be a cauſe 
to turn out a Freeman, as tf they were, that the Mayor 92 the 
like did burn the Charters of the Town, oz other wo2vs,, that res 
lated to the Duty of his place. But in the Cale at ler che wozps 
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do not appear, to have any reference to the Corporation, where: 

that de ſhould be reftozed. 

my Lozd Hale held, Chat Returns of this 
re Hould be lwozn, tho of late days it has not been uſed, and 

that it was lo done in Medlecor's Caſe in Cro. 


Abram verſus Cunningham. 


Uh Special Verdict the Caſe appeared to be to this 
A. poſſeſſed of a Term makes B. Executor, who makes thee 
Executors, and dies; two of them dies, and the Will of B. the 
Executor not being diſcovered , Adminiſtration is granted cum 
Teſtamento annexo to D.who grants over the Term. The ſurviving 
Execcutor never tntermeddles ; but (o ſoon as he had Notice of 
the Will, Refuſed befoze the Ozdinary; and the Point was, 
CUhether the grant of the Term in the mean time was good? 
Saunders (to maintain it) Argued , That to the making of an 
Executor, beſides the Will there was requiſite , that the Executor 
ſhould aſſert; and if the Executor refuſes , tis as much as if 
there never had been any. @There is no Book which pꝛoves the 
Aas of an Adminiſtraror vold, where there is a Will, and the 
Executor tenountes. Greysbrook and Foxe's Caſe in Plowden's 
Com. is, that after Adminiſtration granted, the Executor pjovey 
the Will. And ſo in 7 E. 4 in Dormer and Clerke's Cafe, it was 
held, that where there was an Execuror , who after refuſed, and 
Adminiſtration committed , the Adminiſtrator ſhould have all the 


Rent, (belonging to the Term in Keverſion) which accrued after 


the death of the Teſtator. It an Executor be a Debror, and 
refuſes, the Adminiſtraror may Sue him: (hich was denied 
by Twiſden, becauſe a Perſonal Action once ſuſpended, is ever ſo.) 
Dyer 372. It one makes an Executor, who dies, and never pzoves 
the Will, Adminiſtration ſhall be granted, as a dying laceſtare ; 
an Executor de ſon tort has againft him, 
r as Aſſets in (ls 

ds 
Twiſden. It hath been Doubted , whether there could be an 
Executor de fon tort of a Term? 02, whether be were not a Di- 
ſeiſor? And by the ſame Reaſon it may be granted in the pzeſent 
Caſe; fo2 at leaſt the Adminiſtrator here , is an Executor de fon 
tort befoze the Refuſal, 
Levins contra. Anciently, Bona Inteſtati capi ſolebant in manus 
Regis; as appears in Henſloe's Caſe in the 9 Co. And fince the 
Power of the Ordinary hath been introduced , it was only to 
grant Adminiſtration upon à dying lateſtate. 4 H. 7. PL ro. If 
the Ordinary cites the Executor to pzove the Will, and he Re- 
nounces, 


et 
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nounces , tis ſaid he may grant Adminiſtration which implies, 


ant Admini- 
ſtration, &c. upon a dying lateſtate, oz refuſal 
the Intereſt of the Executor commences befoze 
36 H.6. 8. an Executor commanded one to take 
after the Executot refuſed befoze the Ordinary, 
Adminiſtration, and the Adminiſtraror Sued the perſon that took 
the Goods ; who by the Executor s Command, and 

a Relation ſhall never make an 


ſtrongly of that Opinton, | 

But Serjeant Pemberton deſiring to Argue it, the Court per, 
mitted him to ſpeak to it the next Term. Et ſic Adjornatur. 

And afterwards it was Argued again, and Judgment was given 
fo} the Defendant per totam Curiam, a 


Dunwell verſas Bullocke. 


N an Action of Trover inter al' de uno laſtrumento ferreo 
Anglict, an lron 
tet Verdict ſuꝭ the Plaintiff, it was moved in Arreſt of Judg- 
ment, that Inſtrumentum ferreum was too uncertain, and that a 
> = <q evaded wane foz which Crates was a p2oper 


tin woꝛd. 

Sed non allocatur : Foz Crates is ſuch a Gtate as is befoze a 
Priſon: But a Fire Range was not in uſe in the Romans time; 
and therefoze laſtrumentum ferreum is well enough, with the 


Twiſden ſaid, Trover de ſeptem libris has been held good, with- 
out ſaying what they were. 


Blackman's Caſe. 


C was aſſigned foz Error, that the Venire was to Summon 

probos & legales homines, inſtead of liberos, and ſo à material 

— and alledged,that many Judgmencs had been Reverſcy 
t. 

But the Court here being infozmed , that Preſidents were 

generally probos inſtead of liberos, would not the Exception. 


The King verſus Armſtrong, Harriſon & al, &c. 
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Robiaſon verſus Woolly. 


9 an Ex:2ment, upon 8 Special Verdi, the Cale appear to 
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Firſt, Whether any thing ſhall be paid for Chimneys in ſuch new 
built Houſes ? 

Secondly, Whether the Diſtreſs can be ſot that Duty in other pla- 
ces than at ſuch Houſes? 

Thirdly, Whether there can be any Diſtreſs taken before ſuch time 
as-the account of the Chimneys be returned into the Exchequer. 

As to the firſt, the whole Court wett clear of Opinion, that 
ſuch new Houſes Which were never inhabited were chargeable, foz 
the words of the firſt Act are erpoeſs,- (viz.) That every Dwelling 
and other Houſe , and Edifice (other than ſuch as are after excep- 
ted) ſhall pay. And there is no exception that extends to ſuch 
Houſe, altho it were objected, that the Proviſo in the AR of 14 
is, that the Duty Mall be chargeable only on the Occupicr,and everp 
Clauſe in the Act runs upon Occupicrs ; and the Act of 15 recites 
the Kings Revenue to have been much obſtructed, foz want of juſt 
Accounts of Chimneys , under the bands of the Occupiers; and 
the Act of 16, charges the next Occupiers with the galt years pay- 
ment, where the fozmer Occup et removed befoze it grew due ; 
which — if an Houſe ſtood empty los longer time it ſhould 
no d. 

Again, it is appointed ta be demanded at the Houſe, and in 
—— — to diſtrain ; which ſhews an intention, that it ſhould 

ed. 

But it was anſwered, That the wozds befoze mentioned were 
ſo full as not to be avoided, and that there were ſundzy Clauſes 
alſo in the At which did tmpozt an intention, that empty Houſes 
ſhould pay; and ſo hath been the pzactice ever ſince the Act, and 
that there were no manner of difference between theſe Houſes, 
which were new butlt, and other rs; in caſe there was no 


ſuch 
ſhews they meant empty. Houſes ſhould be chargeable ; and why 
not as well as fo? Chimneys, whereof no uſe is made? 

As to the ſecond Point the Diſtreſs it well taken, tho' it doth 
not appear to be after an account made into the Exchequer, foz 
the duty accrues befoze; and that is pzovided only, that rhe King 
might be app213ed of the number of Chimneys, and ſo there might 
be a check upon the Collectors when they make their Accounts; 
neither is any Proceſs appointed to go out upon ſuch Return of 
the number of Chimneys. The Statute of 21 Jac. appoints Infor- 
mers to be Sworn. but if an Informer be not Sworn, 'tis but a 
neglect in the Officer: The Pzoceedings are — 
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Tothil verſus Ingram. 


N Replevin, the Defendant avowed foz an Herrior, and Arrears 

of Kent upon a Leaſc. 

Jn Bar of this Avowry, as to to the Herriot the Plaintiff pleads 
ed, That in a fozmer Replevin bzought by him again J. S the ſaid 
J. 8. made Conuzance as Bailiff to the Deiendant, fo; the ſame 
Herriot, and was barred: And to the reſt he pleaded a Releaſe of 
all demands, made unto him by the Avowant befoze this Rent ac- 
crued, and to this the Avowant demurted. 

_ Firlt; Foz that he doth not ſhew, that he Which made Coni- 
ſans was Bailiff to the now Avowant, lo be might make Cont 
ſans without his Privity ; and if (o, it could be no. bar to him 


now, j 
As to the Releaſe it was ſaid, that a Rent incident to a Rever- 
ſion would not be barred by ſuch Relcaſe : And ſo it was adjudged 
in this Court, in Hen and Hampſons Caſe, in the pear 1662 by 
Foſter Chief Juſtice, Windham and Mallet, againſt nion of 
Twilden , who now (ald that, that Reſolution contrary 
to Littl' Sect 510, - wha (aith, that a Releaſe of all demands will 
ertiuguiſh a Rent-ſervice.And it was ſatd,that inHancocks and Fields 
that (ſuch Releaſe will ertinguiſh a Rent 

tho” not a Covenant befoze it bs 
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liable , if the ſald matter had bern found, but 
not give Judgment upon the Verdict as it was 
; whereupon the Parties were permitted to take a Venire de 
> rather choſe to have a Nil capiar, &c. entred; and 
| of Error ; fog their Counſel were very ſtrong, that 
that matter ſhould be intended in a Special Verdict, and their De- 
did alledge him to be inſufficient at the time of the Action 
Sir Jeremy Whitchcot ſoon after died, and ſo the Writ 


frivolous Plea, to which it was demur- 
taken to the Declaration, that it did 
gment obtained befoze , againſt the Executor 

i is, without which this Action would not lie in this 
manner. Vid. Wheatly and Lane, Hill. a0 & 2 x.Car.z.tn Sanders. And of 
that Opinion were the Court, but Serjcant Pemberton deſiring to 
argue it, ſaying there was no difference in reaſon between the 
Caſes, Adjornatur. 


Anonymus. 


Court ſald, that in caſe of an lndictment and Iſſue joyned, 
the Party could not carry it down to Try it by Proviſo, 
fo; itilay not againſt the King, 


Aſtree verſus Ballard. 


He caſe was, The Plaintiff had recovered againſt two in 
er 


t a Scire facias againſt the Bail; 
of the . 
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Smith verſus Tracy. 


N a Prohibition the caſe mas, Eliz. Smith died Inteſtate, leas 
ving two Brothers, one of the whole Blood, and the other of 
the hall Blood; And in the Eccleſiaſtail Court, they would admit 
the haif Blood to come in to; diſtribution with the whole Blood, 
upon the Act of 22 and 23 Car.z. cap.10. Wpon which a Prohibi- 
tion was granted, to which there was a Demurrer. And the queſtion 
came upon theſe woꝛds in the Act, (viz.) Thar diſtribution is to be 
made to the next of Kin of the Inteſtate, who are in equa! degree, 
and ſuch as legally repreſent them. 

Foz the Plaintiff it was (aid, that Statutes were to be expounded 
by the reaſon of the Common Law, which took no conſideration 
of the half Blood; inſomuch that an Eſtate Gzoulp rather 
eſcheat then deſcend to the half Blood: Chen the wozos of 
the Act are ſuch as legally repzeſent them, which they both do 
the common Aunceſtoz, hut not one another ; in this caſe Conſi⸗ 
deration is to be bad of the intent of the Inteſtate, which muſt 
be ſuppoſed ta pzcfer the Brother of the whole Blood, Dier 372. 
Iſteds Caſe, where the Executor dies Inteſtate, the Reſiduary Legatee 
of the firſt Teſtator ſhall have Adminiſtration, and not the nert of 
Kin, becauſe that is ſuitable to the intent, 

On the contrary it was argued, that altho* the balf Blood be 
rejected in deſcents ; yet it is regarded in other Caſes, 3 Co. in 
Ratcliffs Caſe, the half Blood may be Guardian in Soccage. Vid. 
2 Ro. 303. and Stiles's Rep. 74, 75. fo2 granting of Adminiſtra- 
tions to the half Blood; there cannot be two degrees made of the 
Whole Blood, and the half Blood ; neither does our Law make any 
diſtinction, but when it wholly ercludes them. | 

Curia. The intent of this Act was, to give the Eccleſiaſtical 
Court the Juriſdiction in this matter, and to pzovide fo2 the di⸗ 
ſtribution of lateſtates Eſtares ; which they had a long time at- 
tempted and conteſted, but were ſtill pꝛohibited, but now this Act 
permits them to p20ceed ; and it were fit we ſhould be infozmed, 
what their courſe is and has been, and therefoze let us hear the 
Civilians as ta this point. Pot, 


The King and Marlow. 


| De Defendant being a Printer, was indicted foz' his ſecond 
. Offence, foz Printing ol a Seditious Book contrary to the Act 
of 14 Car. . cap. 33. and being found Guilty at the Seffions of the 
Old Baily, the Judgment was given, That be ſhould be fo ever 
Diſabled to exerciſe the Art 02 Miſtery of Printing, and pay 20 l. 
Fine, and to ſtand in the Pillory ; And a Writ of Error was 


bzought 


Cn ———_— 


Mich. Anno 29 Car. II. in B. R 


— th 


brought, and Errors were aſſigned in the Judgment, as vat ping 
from the wozds of the Act. Foz, 

Firſt, The Act is, That he ſhould be diſabled ro exerciſe the 
Art and Miſtery of Printing or Founding of Letters: And the Judg- 
ment ts only to diſable him from Printing. 

Secondly, The Act is, That he ſhall receive fuch further puniſh- 
ment by Fine, Impriſonment, or other Corporal Puniſhment: And 
the Judgment is, both fo; a Fine and Corporal Puniſhment, when 
it ought not to be fo both. 

Curia. The firlt is, as it ſhould be; fog Printing and Founding of 
Letters are two diſtinct Trades; and the wozds ate tobe taken re- 
ſpeatvely to ſuch Trade as the Defendane ts of. 

Again, 'tis a Rule, that a Man ſhall not Aſſign an Error in that 
which is foz his advantage. 

But the ſecond was held an Error, foz that the Act did not in- 
tend a Fine and Corporal Puniſhment both, and theretoze the Judg- 
ment was reverſed. 


— 
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Davis verſus Price. 


N Frror upon a Judgment in the Common Bench in an Action 
of Trover, where Judgment was given by default. 

The Error was afligned in the Declaration, Which was de 
decem Juvencis (Anglice:) Bullocks and Heifers, and not ſaid how 
many of one and of the other. | 

But it was anſwered, that the Latin word being pzoper and of 
known ſignification, the Anglice was void, accozding to Osborns 
Caſe, 10 Co. But the Court reverſed the Judgment, and cited the 
Caſe befoze in this Court, Trover de viginti ovibus matricibus & 
agnis: And it was reſolved to be naught, foz not aſcertaining the 
number of each. But Twiſden ſat, there was a Trover bzought 
de Viginti averiis, (zvz.) Bobus agnis, &c. and Viginti was applied 
to each Species, and held well. It was offered in this caſe, to di- 
ſtinguiſh it from the caſe de Ovibus matricibus & agnis, that there 
the Latin was of two lots; Sed non allocatur, lo the wogds here 
being Equivocal it was all one. | 


Dutt on 


| 
| 
| 
| 
| 
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Dutton verſus Pool. 


N Aſumpſi, the Plaintiff declared , That bis Wives Father 

being ſetzed of certain Lands now deſcended to the Deſen- 

dant, and about to cut @ Thouſand pounds wozth | 

from the ſaid Lands, to raile a 

the Deſcendant pzomiſed to the 

would oboe to fell the Timber, that he would pay the ſaid 
ter 10001. 

Alter Verdict, upon Non Aſſumpiit fo; | 
moved in Arreſt of Judgment; that the Father ought 
bzought this Action, and not the Husband and Wike ; 
was a caſe ſhewn to be adjudged in the Common Bench, 
23 and 24 Car. 2. Rot. 15 38. between Pine and Norris, where 
Son ptomiſed the Father, that in Conſideration that he wo 
Surrender a Copyhold to him, that be would pay a certain 
Sum to hls Siſter, foz which ſhe bzought the Action and then 
held, that it would lie foz none but the Father; foz where the 
Party to whom the Pzomile is to 
ed in the meritozious cauſe of it, 
But if a Pzomtfe were to a 
Marry his Son, he would give her 
rer does the Act, which is 
Action. 

On the contrary the Caſe was cited, x Rolls; 
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Miln, where in Conſideration the Þ2omiſe 
was to pay part of the Money other might 
bzing the Action. And it alffers Money is de- 
livered to A. to pay over to B. B. „ Yelv.24. It 
the Father bad tu the Caſe at Son had 


ſald, Let me have the Trees, 
that had been the ſame wil 
doch not ſcem to differ, as it 45 x Crou63. 
the Father being about to 
per Annum to his Youn 
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well bzought , tho* the 
might alſo have bzought it. And the 
Plaintiffs. Sed Adjornatur. Poſt. 
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Sed non allocarur: The Defendant being a Utong - doet 


Court between Sc. John and 
quod vide ante, and iu the 2 Cro 43 122. 


Adjudged in the 


Robinſon verſus Woolly. 
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(Sed Nota, The Court ſald, that if the Old Sheriff bad Re- 
turned, Chat the Goods had remained in his hands pro deſectu 
emptorum, @ Diſtringas ſhould have gone to have them delivered 
to the New Sheriff, and then a Venditioni cxponas ſhould haue 
gore to the New Sheriff, Vid. Yelv.q4.) | 

Jn the 2 Cro. 48. the Executots of the Biſhop of Carliſle were 
admitted to pꝛocecd in a Sutt commenced by the Teſtacor in the 
Eccleſiaſtical Court, becauſe the Suit was well commenced , and 


the Court were poſſeſſed of the Cauſe : Cahere Commiſſioners of 


Oyer and Terminer have given Judgment, and a New Commiſſion 
granted which vetermines the Old; pet the fozmer judgment 
may be Executed, Bro. tit. Commiſſion 13. Oo by the Sitting of 
the Kings Bench, the Commiſſion at the Old Baily , being in the 
— County is ſuperſeded, and pet Execution is done in Term 

me. 

But the Court ſaid, That was by the Statute of 2 Ess. 

Again, Induction is but a Fozmality, and therefoze (hall not be 
ſo ſtrictly Eramined. There the Queen granted to two the 


a Clerk who did not belong to the Archdeaconry made the Indu- 
ction; and this was held to be well enough. 

Saunders contra. The only Queſtion is, Whether the Arch- 
deacon Inducts by his own Authority, or derivative from the Biſhop ? 
Foz il by the latter, then the Induction cannot be good. 

Tis that the Archdeacon is but Miniſter Epiſcopi, and 


that 
{oz Woolly 


Epiſcopi 


jure 
cannot be 


Opinion 


of 


tal Ar in 


Executed but in the 


dy Reſolved ; and they woald not 
be held to Bail upon a ſurmize of a 
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judgment was not afterward Revert in the 


Ent verſus Withers. 
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and would make a Diſcontinuance ; und this Proviſo tmpozts 
be a bzeach ; foz that is 


gi | rankalmoign 
this Rule holds (eſpecially in Wills) where the Intent is chtelly 
looked at. A Deviſc of all his Rents will paſs Reverſions upon 
Leaſes, and tho' the wozds be bete, Proviſo if he does attempt to 
alien; tis as much as to ſap, Proviſo, it he doth alien cc. 


Osborn verſus 


Ebe fo2 Rent, incurred at two Halt 1 
As to one of them the Defendant pleaded 
And as to the other, Actio non; breauſe he 


Plaintiff Demurreo, * 
Foz that be did not lay, quod obtulit; the Time and 
Place of Payment is certain, Semper paratus is no Plea without 
Foz the Defendant it was ſaid, That the ought to 
reply to a Demand, x Inſt. 34. Cis a Heir tn 
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But the Court held the Pica to be naught ſo the other Cauſe 
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Firſt, Foz that there din not appear a ſufficient Juthoz ity : Foz 
the Commiſſion is ſafd to be granted to them and others, and then 
they could not act without the reſt ; log the Return does not erpzeſs 
any Quorum,&c. in the Commillion. 

Secondly, Inſtead of Commiſſus in cuſtodia , it ought to be 


Thirdly , Hæc eſt cauſa captionis ſew detentionis, is uncer - 
tain; to it ought to be & derenrionis. 

And upon the firſt and laſt Exception the Pytſoner was Dil 
the Court: but at the ſame time was told by the Court, 
That he muſt anſwer directly ro ſuch Queſtions as were put to him, 
in order to the diſcovety of the Bankrupts Eſtate ot clic he was liable 
to be Committed. 


Termino Sancti Hillarij, Anno 29 & zo (ar. II. 


contra omnes Status, non eſt Rebellio. 

Upon Not Guilty pleaded, de was fonnd 
the pzecedent Mods, and Not cuilty as to 
tained in the lnformarion. 

It was moved in Arreſt of Judment, that Gubernatio 
the Ererciſe and Adminiſtratton of the Government , and 
Stare of it, whith Regimen doth. 

Again, That it was Conſiſtebat, und 
— 9} 
vernment amonaſt us, and to put 
(without an Anglice ) was not to be allowed ; 
might either aggravate 02 mitigate the Senſe : 
Preſident might be pzejudicial as well to the King, 
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Hill. Anno 29 & 30 (Car. II. in B. K. 


Jt was found, that at the time of making the Will, and the 
Death of Dr. Brown, there was War between England and the States 
General, and that the Doctor was fallen into Dilpleaſure with 
the States, and that they had taken a Penſion from dim of 1401. 
per annum, and that by reaſon thereof he came over: But did 
not find that he was Eriled by any Act of State, and that the War 
was now ceaſed, and that the Doctor might Return, if he plcaſed; 
— it did not find, that they had reſtoxed him to bis Pen- 

on, &c. 

After divers Arguments on both Sides this Term, Judgment 
was given foz the Defendant by the whole Court. 

Fo2 they ſaid there was a Voluntary aud Compulſary Exile, and 
in regard he was not Eriled by any Publick Edict, the Will muff 
be underſtood of a voluntary abſence from his Country: And tbe 
Jury found, that thole Matters which dzove him away did dll 
continue, (v.) The depriving him of his Penſion. 

Nota, Exilium is a wozd known in our Law, (viz.) When Villains, 
by hard Uſage, are conſtrained to depart from the Mannor. 

And if it be Objected, That this durante Exilio is a vold Limf- 
tation, as being of unknown ſenſe tn our Law, tis fill again 
the Leſſor of the Plainriff , and then ſhe cannot claim until the 
Doctor s death, and in the mean time the Diſcent muſt be to the 
Heir at Law. Exilium, quaſi ex ſolo ; that is, as if it had been ſaid, 
During his abſence from his Country. 


The King verſus Plume. 


E was Indicted upon the Statute of the 5th of the Queen 

foz that he had ſet up, uſed and exerciſed Artem Myſterium 

five Manuat occupationem Pomarii, Anglice, of a Fruiterer, being 

a Trade, Myſtery, o? Manual occupation uſed in this Kingdom, 

the rath dap of January , Anno Elz. 5. in which Trade the ſaid 

Plume was not bzoi-ght up by the ſpace of Seven years, &c. And 
to this the Defendant Demurred, 

Fox that it hath been held, that the Statute extends not to every 
Trade ; but to ſuch an one as requfres Art and Skill, and there- 
foze not to a Hemp · dreſſer, as inthe x Cro. ſo in 2 Bulſtrode 188. 
noz to a Pippinmonger, as in 1 Koll's Rep. 10. And ſo a Gardiner 
hath been Reſolved, not to be within the Act, in the 24th of this 
King: The Inditment was foz the Trade of a Barber, but no 
Judgment given: (but others ſaid, That in that Caſe judgment 
was foz the King.) 

On the other ſive it was ſaid, That the Queſtfon here is not of 
thoſe which (ell Apples in Stalls; but the Trade of a Fruiterer is well 
known, and they are Incozpozated in London, and there requires 


Hill. Anno 29 & zo Car. IL in B. R. 


much Skill in Dozting of Fruit, and in judging the dutablenels 


thereof. 


infozmed 
xelibents, 


ny Þ 


But the Court inclined foz the Deſendant. But 
the King, that there were many 


by the Counſel foz 


it was adjourned. 
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Termino Paſche, Anno zo (ar. II. 


In Banco Regis. 


Anonymus- 
war of Battery by Baron and Feme foz beating of them 


Upon Not guilty, the Verdict was fog ſo much Damage lo) 
beating the Husband, and ſo much fo2 gof the Wite. 
The Court ſatd upon a motion to Arreſt the Judgment, that the 
Plaintiff might releaſe the Damages foz beating of bumſelf, and take 
Judgment foz the other. 


The King verſus Mead. 


N Info was bzought againſt him, upon the Staruce 
of 17 Car. z. which reſtratns Non conformiſt Miniſters, from 
nhabiting within five miles of any City, Town Corporate 0) 
„that ſends Burgeſſes to Parliament, Ec. 

After Verdict foz the King, it was moved in Arreſt of Judg- 
ment. 


relerred only to Burroughs; and 


from ng in Corporations, & 


Secondly, Tt is alleged, that the Town where the Defendant 
dwells is within five miles; but not that the place of dis Dabt- 
tation in that Town was ſo, and theretoze map be intended to be 
moze remote. 

Thirdly , There wants vi & Armis. Sed non allocatur, Sed 
Judicium pro Rege. | 


Termino. 


Termino Sanctæ T rinitatis, Anno zo Car. II. 
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Trin. Anno zo Car. II. in B. R. 


Vid. Mo. 
839. 


by the Comman Law which hates all frauds, Sed Adjornatur. 
Poſtca. | 
Anonymus. 


Prohibition Was pꝛaped to the Councel of the Marches, fo? 

that they pꝛoceeded upon an Engliſh Bill there againſt the 
Detendant ; ſuppoſing that he had pꝛomiſed upon a Conſideration 
to pap the Debt of a_ Stranger, becauſe tis in the nature of an 
Action upon the Caſe, and conſiſts meerly in Damages. And altho' 
many Pꝛeſidents were ſhewn of their Pzoceeding tn ſuch of Actions, 
and the Statute of 34 H. 8. cap. 26. that they ſhould determin ſuch 
Caſes as were Hheretotoze accuſtomed and uſed, &c. as ſhould be 
aſſigned to them by the Kings Majeſty , and it was pꝛetended that 
this was within their Tnſiructons ; pet the Court granted the 
Prohibition: Foz where Damages are uncertain, they cannot be fet 
in a Court of Equity, but by a Jury. In Debt, becauſe the demand 
is certain , the Courts here have ſometimes aſſeſſed Damages with⸗ 
out a Writ of Enquiry, but never in Treſpaſs, og Actions upon the 
Caſe, which lie wholly in Damages, 


Anony mus. 


A Habeas Corpus, The Return was read and ſpoken to, an 
the Pziſoner ozpered to be remanded, h 
Tilden ſaid, the Return ſhould bave been firſt Filed, and the 
Pziſoner committed to the Marſhalſey, fo; otherwiſe the Court 
have no power over him, and he cited zH.7.Humphry Staffords Caſe, 
who being bzought to the Bar upon an Habeas Corpus by the 
Lieutenant of the Tower, was committed to the Marſhalſey, and 
afterwards remanded to the Tower; but the other Judges differey 
as to the Commitment, and ſaid it was not neceſſary to keep the 
P2iſoner in the Marſhalſey until the Batter was determined, 
but he might be ſent from time to time to the ſame Priſon, and 
bzought up by Rule of Court until he is ether Bailed, Diſcharged 
02 Remanded. And fo they (aid it was lately done in the Earl of 
Shaftsbury's Caſe. 


Gilmore verſas .. ; . 


U a Special Verdict the Point was, whether a Pꝛomiſe 
made upon ſuch Conſideration as by the Act of 29 Car.z. to 
pzevent Frauds and Perjury's is requiſite to be in Writing ſigned by 
the Party, to be charged therewith, being made befoze the 24 of 
June laſt but the Action bzought after, be within the reſtraint of 
the Act which faith, That from and after the 24 of June, no Action 
ſhall be brought upon ſuch Promiſe, &c. 8 
n 


Trin Anno zo Car. II. in B. R. 


And it was reſolved, that the Caſe was not within the Act, 
which did not extend to any Pꝛomiſe made befoze the 24 of June. 


The King verſus Sit Thomas Fanſhaw. 


Ic Thomas Fanſhaw and others were indicted foz not Repairing 
of a Bridge, which it was alledged they were bound to Re- 
pait Ratione Tenurz of ſuch Lands. 

Sir Thomas Fanſhaw pleaded, Chat he was not bound to Re- 
pair Ratione Tenurz, and found that he was. 

In Arreſt of] t it was ſaid, that the Verdict was not 
purſuant to the Indictment ; foz therein tis allevged , that Sir 

anſhaw and others were bound to Repair Ratione Tenuræ 
and the Verdict is, that Sir Thomas Fanſhaw Ratione Tenuræ, &c. 
Reparare deber Parietem ptædictꝰ modo & forma prout per Indicta- 
mentum przdict' ſupponitur. 

Sed non allocatur, fo2 each of them may be bound to Repair 
fo2 their reſpective Lands, and they muſt get Contribution by the 
Writ de onerand* pro rata portione. 

Secondly, It was ſald, that ris Ratione Tenurz, and not (aid 
Suz, and this was ſatd to be naught,Noy's Rep. 93. 

Sed non allocatur, lo; the Pyeſidents are generally (0, 


Parkers Caſe. 


Mandamus to teſtoze an Attorney to his liberty of pꝛacti⸗ 

ſing in a Court within the County Palatine of Cheſter ; 
was Rctutned, That the Court was bolden befoze the Chamber- 
lain, Vice Chamberlain, Baron, 02 the Deputy of the Baron, and 
that at a Court befoze the Barons „be (poke contemptuous 
wozds of him, whereupon he ſuſpended him from his Pactice, & 
non aliter amotus fuir. Upon erceptions offered to the Return, 
Courr held it-a good cauſe of Suſpenſion , and ozdered a 
Submiſſion to him that received the affront in open Court, befoze 
bat be ſhould be reſtozed. 


"if 


FH 


Mich. Anno 30 Gar. II. in B. R. 


woods Caſe cited on the other ſide, x Cro. 


Anonymus. 


15 Ezectment, it tas debated whether Confeſſion of Leaſe ; 
Entry and Ouſter would ſerve , where there ought to 

been an actual Entry upon the Title, as the in tale of a Conyt 
bzoken, oz the like : And the Opinion of the Court intlinev, that 
r tho' my Lord Hale was ſald to be of another Opt- 
nion. 


% „ * . . # a # 


Termino Sancti Michaelis, Anno 30 Car. Il. 
In Banco Regis. 


Dutton verſus Poole. 


Ujus principium ante, Michael 29 Car. 2. It was now moved 

again to tay the Judgment, by 1 

Action could not be maintained by the P log the Father 

whoſe the Wood was, could only bzing it, foz it will be agreed be 

might have releaſed it, oz by cutting of the Wood, might have 

taken away all the right of Action. 

Again, it does not appear by the 
here, and (o no benefit by the 


that the Pzomiſe was made to 
Conſideration tha 


Mich. Anno 30 Car. II. in B. R. 


bing an AQtion. The Caſe of Norris and Pine befote cited is 
the Pzomiſe bad a benefit, fo! 
EC. 


other ſive it was (aid, that tho it doth not appear 
was Heir, yet it may be intended after Ver- 
nudum pactum, lo if the Defendant han 
was a reſtraint upon the other, and that 
gh. And foz the objection of releaſing, that 
holds; where ).5.pzomiſes IN. his Son will Marry his Daughter be 
will pay him 1000 l. IN. may Beleaſe ; but tis doubtful whether 
he can after Marriage, becauſe then 'tis veſted in the Son, as 

Chief Juſtice ſaid, zRoll.3 x. The Uncle of an Infant deliver» 
ed ].5.12 |. who pꝛomiſed to pay the Infant when he came of Age, 
and the Action was well bzought by him after his Age. So Goods 
ns troy pay 10 |, to B. B may Due. Vid. 1 Roll. 32 Starkey 


The Court ſaid it might be another Caſe, if the Money had 
bien to have been paid to a but there fs ſuch a nears 
neſs of Relation between the Father aad Child, and tis a kind of 
Debt to the Child to be pzovided to, that the Plainciff ts plainly 
concerned. And ſo by the Opinion of them all, (viz.) Scroggs, 
Wild, Jones, and Dolben, Judicium pro Querente. Ante. 


Anonymus. 


Prohibition was pꝛaped to the Sheriffs Court of London; foz 
that au Action was there Commenced, to which the Deſen⸗ 
dant pleaded, That the cauſe of Action did not ariſe within the 
(dition, and offered to ſwear his Plea; but it was refuſed, 
Counſel fo; the Plaintiff objected againſt the Prohibition, that 


85 


the Plea came too late, foz it was after an Imparlance. But it 
being by Affidavit, that the Plea was tendzed within two 
days after the Declaration was delivered, and that immediately 
upon Declaration there is an Imparlance of courſe, 
The it} 
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Party had not pꝛejudice foz 

Habeas Corpus. 

weren, coming by Habeas Corpus, Bail 

the Cauſe otherwiſe did not require 
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Termino Paſche, Anno 31 Car. IL 
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Mandamus was pꝛayed to the Eccleſiaſtical Court, to 
the Probat of a Will under Scal,&c. 
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Paſch. Anno 31 Car. II. in B. R. 


Anonymus. 


N an Habeas Corpus and Certiorari 
d been Jmpytfoned foz not payin 
duc Seſſions : The Keturn was, that he being 
and demanded by the Courr to Þ | 
ſwon beloze him by Two Wirneſſes to be out 


F 
and certain other contemptuous wozds the Fine was ſet 

The Counſel foz the Priſoner moved, that it might be Filed: 
CUbich was done. 

The Court were of Opinion, that the Fine was not well ſet ; 
foz Conſtables are to Pyeſent upon their own Knowledge, and 
the Two Witneſſes (hould have been carried to the Grand Ju 
fo2 the Conſtable was not obliged to Pzeſent upon their Teſti, 
mony. This Court is to judge of their Fines, whetherſwitbout 

, 02 to mitigate them when erceſſively (mpoſed ; and foz 
the Contempruous Words the Beturn is ill. becauſe not erpzeſſed/ 


what. 
five it was pzaved , that the Return might be 
e be ha ſpoken ious Words; but that could not 


be admitted alter the Filing. Aud lo the party was diſcharged, 
Anonymus 


C woes moved to quaſh an Order of Seſſions, foz the Keeping 
I of a Baſtard Child. 
Firſt, That it doth not appear that the Child was bozn withtn 


t out. , 
Court would not quaſh it: foz they ſaid it was implied. 
„it would be chargeable ro the Pariſh , that it was bozn 
; 'twas apparent it would continue Chargeable foz ſo 
as they appotuted the Allowance, and they might Oꝛdet 5 |. 
| d. 
Quare, Foz a Sum in groſs ought not to be ſet, but a 
allowance. 
Court (aid, they muſt em that reſpect to Juſtices of the 
ſerved the Country at their own charge as not too 
examine their Orders. 
Anonymus. 
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Ex Adjornatur. Poſtca Hill. 33 & 34 Car.s. 
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Court ſatd, no Proceſs ought to go out 


12 


N ladict ment was quaſhed foz want of Addition: 
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25 11545 


Herne verſus Brown. 
was pape to a Suit in the Eccleſiaſtical 


Libel ſets out, That a Tax had been made o; as i ak 


Defendant 


In Banco Regis. 


the Plaintiff declares of the taking of his Cattle in a 


How verſar Whitfield, ante in ult Term. 
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Termino Sanctæ Trinitatit, Anno 31 Car. II. 
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Trin. Anno 31 Car. II. in B. R. 


The Opinion of the Court inclined to Reverſe the Judgment ; 
they help it to be the lame with Fuller's Caſe in the 1 Cro. that no 
Parol averment can carry Lands to one perſon, when the 
of the Will plainly intended them to another. Chey agreed, 
man baving no Son, but a Gzanvſon , veviſeth his Lands t 
Son, the Gzandſon may take: But here is an 

tained in the new Publication, ( viz. ) Thoſe which my 
Son 7. ſhould have had, my meaning is, my Grandſen 7. ſhall have. 
And in the Will it ſelf there is a Legacy veviſed to the Gzandſon 
by that Name ; ſo where they are ſo diſtinguiſhed , "tis impoſſible 
to take the Grandſon to be meant by the name of Son. As to 
Beckſord's Caſe, the Moꝛds are full to carry all, and therefoze it 
had been impertinent to have wzote over the Will again. So 
where a man has two Sons named John, it may be well averrep 
that he meant the younger Don; foz nothing in the Will ts incon⸗ 
ſiſtent with ſuch meaning. 

The Court took time to deliver their @pinions. And after» 
wards the Chief Juſtice delivered the Opinion of the Court, That 
neither the Republication, no; Parol Declaration, could operate as 
a Deviſe to Ræc. the Gzandſon, 


Pepis's Caſe. 


Mandamus to reſtoze him to bis Place of Recorder of the 
Town of Cambrid 


Curt. There u Recorder is at U remove 
at plealure, as it is in Blagrave's 8 
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Termino Sancti Michaelis, Anno 31 Car. II. 
In Banco Regis. 
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was, that the wozds were ſpoken 
Whore being a common wozd of brabling, otherwiſe w 
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joyned with wozds, which chew the intent to Defame in that 
kind. 
Anonymus. 


N Indebitar' Aſſumpſit was bzought fo Goods ſold and delt- 

vered. The Action was laid in London, and a Motion was 

mave to change the Venue, upon an Affidavit, that the Sale was in 

Kent. But on the other ſide it was ſatd, the delivery was in Lon- 

don, and that where the Matter conſifg of two parts in ſeveral 

Counties, the Plaintiff ſhall have his Election; to which the Court 
agreed. 

Anonymus. 


Man Covenants with his intended Wiſe, to give her leave to 

diſpoſe of (0 much by her Will, and then they Intermarry, 
the Husband having given Bond to a third perſon fo2 the perfoz- 
mance of theſe Covenants; after the death of the Wife , the Hus- 
band is Sued upon the Bond, fo2 not permitting her Will to be 
perfozmed: And upon Oyer of the Condition it was inſifed on 
fo2 the Deſendant / that theſe Covenants were diſcharged by the 
Marriage, and ſo the Bond likewiſe loſeth its fozce. Vid. Hob.z 16. 
Er Adjornatur. 

Anonymus. 


Motion was made to quaſh an Inquiſition of foxcible Entry; 

it was laquiſitio capta per Juratores ſuper Sacramentum ſu- 
um coram T. S. & J. N. Juſticiariis, &c. qui dicunt ſuper Sacra» 
mentum præd. 

And it was objected, Chat — referring to the laſt 
antecedent, it was that the Juſtices ſap ; Sed non allocatur, lo; ſu- 
per Sacramentum przdit* makes it certain. 

Note, The Caption of an Indictment map be amended the ſame 
Term it comes into Court. 


Anonymus. 


N ndictment foz not taking upon him and executing the Office 

of a Conſtable, to which he was choſen by the Leer. The 
queſtion was, Whether a Tenagt in antient Demeſne were obliged 
to that Office. And the Court held, that he was. 


Termino. 
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Termino Sancti Hillarij, Anno 31 & 3 (ar. II. 


Anonymus. 


In Banco Regis. 
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Hill. Anno 31 & 32 Car. II. in B. R. 


Anonymus. 


Perſon who was committed to the Tower fo; Conſpiring the 

death of the King, was bzought up by Habeas Corpus, and 
pzayed to have Bail taken, unleſs an Indictment were found agatnſt 
her this Term, accozding to the new Act of 31 Car. 2. fog Habeas 
Corpus's. 

The Court ſaid, that they which would have the benefit of 
that Act, muſt pꝛap it befoze the firſt week of the Term erpires ; 
but in regard it appeared, that ſhe had pzaped it befoze by ber Coun- 
ſel, and her Habeas Corpus was taken out in time, the Court ſaid, 
the benefit of the Act ſhould be ſaved to her, fo2 the pzaper is not 
neceſſary to be made in perſon: But Mr. CG. was refuſed the 
advantage, be having omitted to make the paper during the 
firſt week, either in Perſon oz by Counſel. 


Sir Robert Peytons's Caſe. 


E was bzought up by Habeas Corpus from the Tower, his 
Counſel pzefſed much to have the Return Filed, ſuppoſing 

that ye would be then a P2iſoner to the Court, and committed 
to the Marſhalſey, but the Court ozdered the Return to be Filed, 
and notwithſtanding remanded him to the Tower, as they ſatd 


they might do. 


The King verſus Plume. 


Nite Hill. 29 & 30 Car. 2. The Caſe was ſpoken to again 

upon the Demurrer to the lndictment, fog uſing of the Trade 

of a Fruiterer, contra 5 Eliz.not baving been bound an Apprentice. 

Chief Juſtice and Dolben incitned to the Opinion, that 

it was a Pyſtery within the Statute, there being great Art in chu⸗ 

ſing the times to gather, and pzeſet ve their Fruit. And that the 

Cauſe deſerved the moze Conſideration ; foz that the Fruiterers 

were an ancient Corporation tn London, (viz.) From the time of 

EA. alſo a Barber, Upholſter, and lately a Coachmaker, Ruled to be 
within the Act. 

Jones and Pemberton, fermed to be of another Opinion, fo? it 
would be very inconvenient to make every one that ſells Fruit by 
the penny within the Act, and majus & minus would make no 
odds; ſurely ſince thes of Eliz. there would habe been ſome Pꝛoſe⸗ 
cution by the Company of Fruiterers in this caſe, if it would have 
lain. Brewers and Bakers require Skill, and yet not within the 
AR. But the Court took time, to deliver their poſitive Opinions. 
Er Adjornatur. 
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2 Reve verſus Cropley. 
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time; 

on the Plaintiff had Judgment by Nihil Dicit, and upon 
Inquiry, (the Plaintiff not being pzobtded to pꝛove the Debt ſup» 
poling it to be confeſſed by the Judgment.) the Jury found but two 
the 

the 


pence — 2 2 
Ventris moved to ſet aſide this Writ of Enquiry, 
Plaintiff was not obliged tn this Action to pzove the Debt, 
erecuting of the Wrir of Enquiry, no moze 
an Action of Debt, 2 Cro. 220. Jn Treſpaſs 
the Pzoperty is not to be pzoved upon the Writ 
Sur Nihil Dicit; fo} ſatd the Court. 
thereof, it would be in deſtruction of the firſt Judgment. Vid. Yely. 
152, 
Curia. This being in an Action upon the Caſe which lies in Dam- 
ages, the Debt ought to have been pzoved, and (o let it ſtand. 


Note, It a Verdict be fo; 30 1. and the Judgment is quod recupe- 
ret damna prædicta ad zz l. This ſurplus will do no hurt, becauſe 
tis damna prædicta. Jones 171. 


Cooke verſut Fountain. 


N an FjeQmenet upon a Trial at the Bar, the Title of the Leſſor of 
the Plaintiff was upon the Grant of a Rear, with power to enter 
to Non payment. 
The Executor of the Grantor was pzoduced as a Witneſs ſuz 
the Defendant. And it was objected againſt him, that in the Grant 
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N an Attachment upon a Prohibition, the Plaintiſſ declared, Chat 


1 he pzoceeded in the Court Chriſtian, after the Prohibition delt- 
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Anonymus. 


F a Wricof Error in EjeAment,& 


4 22 the Par a Superſcdeas. 
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cer Dans wee d 


I. 


[read in th lane? 


Chicf Juſtice of the Kings-Bench , tn the 
* William Scroggs, who was dilplaced, 44 


Page verſ Denton. 


III. 31 & 33 Cara. Rot. 45. In Debt upon a Bond agatnf an 
1 Exccuror, who pleads that the Teſtator was Indebted to 
bum by an Obligation, the Condition whereof was to pay Rent; 
and that at the time of bis Deceaſe there was 300 J. due for Rent, 
and that he had not moze than 60 1. Aſſets to pap it, ac. 
The Plaintiff - led, That there was but 30 |, duc for Rent 
eſtatot s 


And the Court ſald, that if men would plead 
cially, it would (ave many a Dutt in Chancery. 


Firzharris's Caſe. 


| E Firzharris was Jndiced of High Treaſon ; upon 
being Arraigned, an» 

Paper containing a Piea to the Juriſdiction of 

could not be received, (as the 
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denied it and ſald, that it was not permitted 
other Capital Crimes. 
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Termino Sancti Michaelis, Anno 33 Car. IL 
In Banco Regis. 


Anonymus. 


A Covenant, the Plaintiff Declared upon ſeveral Breaches, 
one w3creof was, foz not paying of 7 1. accopding to the Cove- 
nanr. 

It was moved foz the Deſendant, that he might be admitted to 
bzing 7 1 into Court to pay to the Plaintiff , together with his 
Coſts hitherto, gc. as is uſual in Cafes of Debt o Aſſumpſit (oz 

, and that the Plainciff might pzoceed fo the reſt , if bs 
thought fit : But the Motion was vented, berauſe the Plaincif{ hab 
Declated of other Breaches, ard the Mattet tap in Damages. 


Anonymus. 
Rror upon a Judgment in the Common Pleas , where the 
Plaintiff in an Action upon the Caſe, that be hab 
habere c. 


was taf the Plaintiff, ard 


that he was Intituled to theW rice bY 
2 Cro.43.122. Dent and Oliver , an Action 
to take Toll, and no Ticle tt forth. Sed 


Engr. 9. x1. | 
Day verſui Copleſton. 


12 an Aſſumpſit lo Money, the Defendant p 
Cn —y— COP 

E p2ovuides, . 
Pyolecution by a Creditor in ſuch caſe , ſo as to 
; can 
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cited a Caſe of Leſſee fo2 years, Remainder fog Life, Remainder in 
Fee to a Stranger, he that had the Fee enfeoffed the Tenant fox 
years by Deed and made Livery ; and the Conveyance held void, 
fo2 ft could not wozk by Livery to the Tenant foz years, who 
was in Poſſeſſion befoze ; and a Surrender it could not be, becauſe 
of the intermediate Eſtate fo; Life; and it could not wozk as a 
Grant fo} want of Attozument. He (aid it had been commonly 
received, that a Common Recovery cannot be ſuffered, where the 
Tail is expectant upon an Eſtate fo Life, (not mane Tenant to 
the Præcipe) which he ſaid was true in a Writ of Entry, 1a the 
Poſt w lch are commonly uſed, And the true reaſon is, becauſe [ 
Writ ſuppoſes a Diſſeiſin, (which cannot be when there is a T 
ant fo? Liſe in Poſſeſſion.) But as he ſald, a Common Recovery 
in ſuch caſe in a Writ of Right would be good. 

Pemberton Chief Juſtice ſaid, his reaſon of Defleifin would over- 
thzow Surrenders to the uſe of a Stranger, fo2 if the Poſſeſſion of 
the Copy holder would pzeſerve it from a Diſſeiſin, then was it 
pro tempore lopped off, oz ſevered from the Mannor, and then no 
Surrender Could be at all. Er Adjornatur. 


Berry verſus Bowes. 


N an Ejotment upon a Special Verdict, the Caſe appeared to 
be this. 

Commiſſioners of Bankrupt had affigned by Indenture the Lands 
in queſtion to the Leſſor of the Plaintiff, which Indenture was af- 
terwards Enrolled : But the Declaration was upon a Demiſe made 
after the lndenture, and befoze the Enrolment, and whether that 
Demiſe were ſuffictent to Entile the Leſſor of the Plaioriff, was the 
general queſtion. 

It was firſt inſiſted on, that Enrollment of the Deed of Aſſign- 
ment, tho to paſs Lands, was not neceſſary, 2 Co. 26. But 
the Court overruled, ſaying, that Enrolment is not requiſite upon 
an Aſſignment of Goods, but of Lands it is: But then it was 
ſaid, that — the Deed was Enrolled it ſhall relate to the Deli. 
very; and it was compared to a Bargain and Sale, where bp t 
Statute of H.8. of Enrolments , nothing paſſeth till the Deed — 
Enrolled ; but then it relates 2 laſtit. 675, Bargainee ſells 
befoze Enrolment, the ſubſequent Enrolment makes it good ; ſo if 
the Bargaince ſuffers a Recovery befoze Enrolment, he is a good 
Tenant to the Pracipe, by relation, ibidem : And this is confirmed 
by the common pzacice, So it at Common Law a Recognizance be 
acknowledged befoze o Judge, (as any Judge of the Courts at 
Weſtminſter map take a Recognizance) and afterwards he cauſeth 
it to be Recorded, it binds the Land from the time of the Cap- 
tion, Hob. 196. If Land be conveyed to the King by Decd Enrolled, 

it 


Hill. Anno 33 & 14 Car. II in B. R. 


it binds from the time of the executing of the Deed, y 
Enrolment be ſometime after. _ 
Sanders contra. Yere the Commiſſioners are under a Potver 
giuen to them by the Statute of Bankrupts, and they muſt execute 
that Power in all Circumſtances befoze it become In the 
caſe of Enrolment of a Bargain and Sale the Deed 12 
the uſe, and the Statute of Enrolments obſtructs the of 
it till Enrolment; but when that is done ſt paſſeth by the Deed. 
Again, bere needs no telation to avoid the miſcheif of mean Allign- 
ments from the Bankrupe, becauſe he is reſtrained from the time 
of his firſt Act of Bankruptcy. And on the other ſive the miſchief 
would be very great, it chere ſhould be a relation from the En- 
colment, in regard the Statute limits no time foz the doing of &, 
fo that it may be ſeaven years after ; and if this ſhould refate to 
puniſh Meſne Treſpaſſes , the inconventence would be very great, 
fo} ſuch Treſpaſſers are, until the Enrolment, expoſed to the Actions 
of the Bankrupt. As to the Caſe of the Recognizance, the Caption 
is a judictat Act and the pzincipal, and ſo binds trom the time. 
And in the caſe of granting to the King by Deed enrotlev, the rea- 
ſon is, becauſe the King (hall not receive any pzejuvice by the Laches 
of his Officer in negleaing to Entol the Deed. But generally in 
Caſts at Common Law there is no relation, as in Caſe of Feoff. 
ment and Livery , but ſtronger in Caſe of a Grant of Reverfion, 
where the Attornment is but the aſſent of the Tenant; pet it ſhall 
not relate to the Grant. Tt wontwbe hard, if a Relation ſhould be 
admitted to make a Man [table to Treſpaſs. Jt has been 
doubtey, whether a iner beſoze an actual Entry, can mail 
tain an Action of Trefpals. | 
Curia. The Caſe of Bellingham and Ally, altho' it was lau 
to b@reverſed , and the authoztry is Fitted in Heham ind Morri- 
Pet it has been ſince taſter du gbod La 
ſeit by an given 
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concerning them, &c. Wpon which Special Verdict found, it was 
adjudged foz the Plaintiff, and now Error was aſſigned in the Bat- 
in Law, that this Contract was within the AR to be put in Wri- 
ting: But it was objected, that the Statute extended only to Inter- 
eſts created de novo out of an Eſtate, and not to an Aſſign- 
menr. 


Curia contra, And held the Caſe to be plain within the wozvg of 


- the AR, and ſo the Judgment was reverſed, 


Anonymus. 


N Error to Reverſe a judgment given in an inferſour 
Court. 

Firſt, Betauſe tis ſafd Cur tent apud Gui ldhalld Burgi. &c. and 
not ſaid, that the Guildhal was within the Juriſdiction of the 
Court. Sed non allocatur, fo2 that ſhall be intended. 

Secondly, The Damages given by the Jury were 3 L 19s. and 
Coſts 6 d. and ſo much fo2 Coſts de incremento adjud*, and not hing 
ſaid of the 6d. 

Sed non allocatur, becauſe damna per Jurator' aſſeſs includes all, 
and the other is but miſcomputation , and the Coſts awarded de 
incremento neceſſarily implies the 6 d. Coſts befoze included. Vid. 
Ante Paſchz, 3x Car.z. 


Anonymus. 


N an Action upon the Caſe the Plaintiff declared, That the 
Defendant did take out a Latitat 2x Januarij, 32 Regni, ac 
etiam Billz, &c. whereas he owed him nothing. 

Upon Not guilty pleaded 4 Special Verdict was found, that the 
Latitat was Teſte 28 Novembris, 32 Car. Regis, but was really taken 
out 2x Januarij, 32 Regis. Et fi pro Quare, &c. 

Holt argued upon this, that by Law it muſt be ſaid to be taken 
out the 28 of November, when the Teſte is, Velv. x30. Debt upon 
a Bond beating date the 30 of December, The Defendant demands 
Oyer of the Condition which was to im Covenants ; and 
ſays, tho' it were dated the zo ol December; pet it was deliberat 
primo die Feb and no byeach ſince. It the Plaintiff replies and 
agrees with the Defendant tis a Departure, becauſe he had decla- 
red of a precedent Dare, which implies the Delivery. 

. it is objected, That the Jury ate not eſtopped to find the 


J anſwer, Where the Parties impleading have agreed a Point cer- 
tain, the Jury is eſtopped to find the contrary, 


Pemberton 
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| Pemberton Chief Juſtice, we know the courſe of the Court is td - 


Teſte Latitats taken out in Wacation of the Term pzeceding; and the 
courſe of a Court is the Law of the Court. Be might have 
Dued —_— — — Teſts 
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Termino Paſche, Anno 34 Car. II. 
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Clayton verſus Gillam. 


N Treſpals log bzeaking and entering of his Cloſe, and Fee- 
ding, &c. and laying thereon certain pieces of Timber, &c. Er 
continuando I pred” 

Alter Verdict foz the Plaintiff it was moved in Arreſt of Judg- 
ment, that one of the Treſpaſſes,(viz.) The Hying of Timber 
not be with a Cetin, 

But it was reſolved by the Court, that continuando 
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The Earl of Shaſtsbury verſus Cradock. 
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Curtis ver/as Iman. 


N Debe bez the Penalty fozfeited by the Srarure of 5 
uſing the Trade of a Grocer, having not brew Bound an Ap- 


It was moved, that the Action lies not in this 
21 Jac. cap. 4  Enaats, That Actions lar ſhall 
fore Juſtices of Aſſixe, of the Peace, &c. But a Caſe 
which was adjudged in this Court, Hill. 20 & 21 Car. 2. between 
Barns and Hughes (which ſee befoze,) that ſuch Action would lie, 
But the Court notwithfianding in this Caſe (atd, rhep 
Arguments. 


The Earl of Shaftsbury verſus Graham. & al. 


FF an Action upon the Caſe, in the nature of a Conſpiracy the 
Declaration was. Chat the Defendants did conſpire to indice 
the Plaintiff of High Treaſon, and tog that purpoſe did Sollicit one 
Wilkinſon ; and endeaboured te Suborn him to give falſe Tefti- 
mony ogainſt the ſaid Earl, and an ludictment was offered at the 
Seſſions at the Old Baily in London, by the Defendanr in purſuance 
of the ſaid Conſpiracy, whith lndictment the Grand Jury there 
Ignorarms, &c. 
> 2 in behalf of the Deſendanrs 
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Sanders, That here were Cauſes of 


put into one Declaration 
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Termino Sancti Michaelis, Anno 35 Car. II. 
In Banco Regis. 
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Gamage's Caſe. 


Rror out of the Court of the Grand Seſſions, where in an 

Ejetment the Caſe was upon Special Verdict upon the Will 
of one Gamage, who deviled his Lands in 

„Item his Lands in B to big (lite o; 


after the veceaſe of his Wiſe he gave the (aid Lands to one of his 
the 


Dons, and his Deirs. 4 
And the Queſtion was, Whether the Son ſhould have 


20.b. It is agreed, if be ſaty 
is Heirs, it would have 


Herring verſus Brown. 


| v5 jetment upon a Special Verdict the Caſe was, Tenant 

for Life, with ſeveral Remainders over, with a Power of 

Revocation , Levied a Fine, and then by a Deed found to be 

Sealed ten Days alter, declared the Uſes of the Fine, which 

Deed had the Circumſtances required by the Power. Che 

— in the Cale was, Whether the Fine had extinguiſhed the 
wer ? 

It was Argued that it bad not, becauſe the Deed and Fine 
ſhall be but one Conveyance , and the uſe of a Fine 02 Recovery 
may be declared by a ſubſequent Deed, in the 9 Co Downam's Caſe, 
And a Caſe was Cited which was in this Court in my Low 
Hale's time, between Garrett and Wilſon , where Tenant for Life, 
with Remainders over , had a Power of Revocation , and by a 
Deed under his Hand and Seal \Covenanted to levy a Fine, and 

declated 
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Object. This Relation doth nor prejudice Strangers ? 
Antw. Dame Hales Caſe, Pl. Com. 293- It one giveth another 
and then ſells his Land, and the perſon dies; 
on as to make the Land tozfeit from the 


by Writ of Error out of the Common 
Pleas, where judgment was given foz Walter: and the ſaty 
Judgment was affirmed in this Court pzincipally upon the point, 
ion: Foz the ſaid, that it would be a great miſchief 
to the firſt Arreft,as to the payment of Money to 
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Termino Sancti Hillarij, Anno 1 & 2 Fac. II. 
In Banco Regis. 


Herring verſus Brown. 1 
Quod vid. ante Michaelmas 35 Car. 2. 


Cafe upon a Special Verdict was to this effect ; That 

JS. being Seiſed in Fee had made a Conveyance of his 

Eſtate to the uſe of himſelf o: Life, with divers Re- 

mainders over to other perſons , with a power of Revocation by 
Writing under his Hand and Seal, &c. 

Afterwards the ſaid J. S. having a purpoſe to Revoke the ſaid 
Uſes, and make a new Settlement of his Eſtate, be levied a 
ine. and after the Fine he made a Deed , wherein be erp2eſſed that 
Revoked the fozmer Uſes, and ſo pzoceeded to a new Limitation 
and declared that the Fine by him limited ſhould 
Whether the Fine had extinguiſhed bis 
forſciced his Eſtate; og, Whether the 
, and fo be a 


Aa a Termino 


ADDEN DA. 


Termino Sanctæ Trinitatis, Anno 26 Car. II. 
In Banco Regis. 


Pibus verſus Mitford. 


Intratur Trin. 20 Car.z. Rot.703. 


N au FjeAwent the Jury fi „ 
(via.) That Michael Mit for = Erd of the Lands in que- 


ſtion, and of divers other Lands in Fee , and having Iſſue 
Robert by one Venter, and Ralph by Fane his ſecond Wiſe , did 
(23 Jan. 21 Jac.) by Indenture Covenant to ſtand ſeized of ſome 
of the Lands to the uſe of for Life, Remainder to Truſtees 
for years for ſeveral purpoſes , er to Jane his ſecond Wiſe 
for Life , Remainder to Ra/ph and the Heirs Male of his Body. 
And as to the Lands in queſtion , he Covenants to ſtand — 
To the uſe of his Heirs Male , or to be 
Body of his ſecond Wiſe, and di And then the Jury made 
1 Concluſion , Jf any Uſe did ariſe by the Decd to 
ther then they find fo2 'the Defendant ; and if nat, they find loz the 
nti 
This Caſe wag Argued ſeveral ti the Bar , and 
the Judges delivered their Opinions — — 


Wild Juſtice fo the Deſendant: 

tle are to give our Opinions upqn 9 Neg of Ulcs , made fo; 
Boviſion of — — herwiſe p fo} ; 
e 1 15 en Wozws 


anti 5 hos Þ 


tg Bod 
Covenantor had been canon i no U u ha ve riſen 12 
bete, in the Caſe of a Covenant to ſtand ſeiz d, nothing moves 
out 
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gut of the Covenantor , he retains the Land and directs the Uſe, 
and keeps ſufficient in htm to maintain this Uſe. Chere's a 


that it ſhould be (ſo. Chere's no great | 

Conſtruction of a Deed of Uſes and a Will, 13 H. 7p. The caite 
takes an Eſtate foz Life by Implication, where the Land is 
deviſed to the eldeſt Son after her deceaſe, Manning and Andrew's 
Caſe in 1 Leon 259. Che Reaſon of theſe Caſes,is the fulfilling of 
the Intention of the Parties; and here this Limiration cannot 


only by 


Rainsford Juſtice to the fante Intent. 
N no Uſe riſes i to Ralph 
Deed ſo that he has the Land any way, 
his Father, cis within the Concluſion ys 
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Trin. Anno 26 Car. II. in B. R. 


There are two Kealons and Gzounds in Law , by which we 
may make this Deed agree with the Jutention of the Par- 
ties. 

Firſt, Becauſe it is in the Caſe of an Estate Gail, ubi voluntas 
donatoris oblervari debet. 

Secondly, It is in a Conveyance ſetled hy way of UG, and in 
Caſes of Uſes the Intention of the parties ought to be purſued; 
And this is in Caſe of a Uſe that riſes by Covenant te ſtand 
ſciz'd, which makes the Caſe the ſtronger. 

And 1 conceive this is not a vold Limitation, but ſuch an one 
as gives an Eſtate to Ralph. Jn ſpeaking to which I ſhall obſerve 
what my Lord Coke inthe 1 Inſt.2 3 ſays, viz. That ſo much of the 
Uſe as the Owner of the Land docs not diſpoſe of, remains in 
him,4c.and ſo in Cownden and Clark's Caſe in Hob. 30. And this is 
the Keaſon of Bingham's Caſe, x Co.9 r. 

Now here when Michael Covenanted to ſtand ſeiz'o to the Uſe of 
his Heirs Male on the Body of his ſecond (ite begotten, J conceive 
be ſhall retain the Land as parcel'of his ancient Uſe during his 
Life ; fo2 non eſt Hæres viventis, accoꝛding to Archer's Caſe, 1 Co. 
And that Michael ſhall retain an Eſtate faz Life is p2ov'o by my 
Lord Paget's Caſe, 1 Co.154.Dyer 3 10.N.79.1 Co.Chudlcigh's Caſe 
129. 2 Rolls 788, 21 H.. 18. 

From my Lord Paget's Caſe (upon which J Mall rely) and the 
other Caſes it appears , that where there's a Limitation to one 
after the death of another, the Covenantor ſhall retatn the Land 
during the Life of the other; and here in our Caſe , this Eftats 
not taking effect till after the Death of Michael, be (hall 
the Eſtate, and ſhall be Tenont fo2 Life of the ald Uſe. 
Now the Queſtion is, Mhether Ralph 


E 
- 
S 
| 


z 
g 
£ 
: 
: 


Purchaſe? And J conceive this Eſtate faz 
in Tail, makes but one Eſtate Tail in Michael, and that he 
becomes Tenant in Tail, and (o Ralph hall take as Heir in Tail. 
I ſhall not trouble mp felf , whether Ralph may take here as a 
Purchaſer becauſe in Cownden and Clark's Caſt in Hob, it is Re- 
ſolved,that be cannot take as Heir Male of the Body by Purchaſe ; 
becauſe all the words are not verified in him, foz he is not 


ceſto by wap of Rerainer , 
to his Heirs, this is within 
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Thidly, In all Caſes touching Uſes, there is a great difference 
between a Feoffment to Uſes, a Covenant to ſtand ſeized, and a 
convepance at the Common Law. Tf a Man by Fofiment'o ſe 
conveys Land to the uſe of J. S. fo Lite; be wap rem the * 
himſelf, ond the Heirs Male of his Body by the 

alter that wich was befoze a Fee fimple, and turn it into ns 
Eſtate; but if A. gives Land to B fog Life, Remainder to A- and 
the Heirs, Male of his Body; becauſe a Man cannot give ta himſelf, 
the Kematinver is void, toz a Man cannot convey to btmleik by a 
Conveyance at the Common Law. 


— — things being pꝛemiſed, J concetve here is an Eſtate Tail 

Firff, Becauſe in this Caſe the Uſe returns by operation of 
Laws, and executes an Eſtate in Michael o; Life, which being 
conjoined to the Eſtate limited to the Heirs Male of his Body, makes 
an Eſtare Tail: Thts Eſtare (02 Life riſing by operation of Law, 
is as ffrong as if it had been limitted to him fo2 his Life, and 
after his deceaſe to the Heirs Male of his Body. 

Secondly, Becauſe that a Limitation to the Heirs Male of his 

Body is in CONE Law, a Limitation to himſelf and the 
Heirs Male of his Body. There is a great difference, when 
who has the U& limits it to A. fo Life, the 
Heirs of the Body of B. here no Eſtate can riſe t 
thing moved from dim, but where he who has t 
to the Heirs Male of bis own Body, ut res 
fo2 his Life. 
Thirdly, Jt is plainly actozding to the 
the intent perfectly appears, that the Iſſue by 
take, and that Robert the eldeſt Son ſhould not take 
Money be patd ; therefoze, if we can by any means ſerve the in⸗ 
tent ofthe parties, we ought to do it as good Erpoſitozs, Foz as 
my Lord Hobart ſays, Judges in Conſtrucion of Deeds do no harm, 
if they are aſtuti in ſerving the intent of the Parties without vi- 
olating any Law. 

Ohl. Here the Uſe being never out of Michael, he hath the an- 
cient Uſe which is the Fee frmple, and conlequently the anci- 
ent Uſe, and this being a new Limitation to the Heirs of his 
Body. the ancient uſe and the new one cannot be piec d, to make an 
Eſtate Tail executed in Michael, but it ſhall be a 1 Uſe ( 
any) which ought to riſe ro the Heir Male of his Bod Apo 
mains the ancient Fee frmple. And it hath been 2 
Caſcs. If a Man Covenants to ſtand ſeized to the Uſe of JS. elbe 
Son after his Marriage , or after the Death of J. B. theſe are 


a Fee fimple determinable in 
Reſp. 
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Second Point. I conceive if it be impoſſible for Ralph to take 
— ß in him by Pur - 


Donis notitt was taken, that this was a ſpecial Heir, and there» 

tis no wzong done to make him here a qualifizd Heir. In 
| Lands are given to a Man 
o Bodies begotten. 


be Contradictio in Adjecto Litt. Se. 352. puts this Caſe, It a 
colfment be made uon Condition , that the Feoffee ſhall give 
Land to tie Feoffor and his Wile, and the Heirs of their 
Bodics begotten; In this Caſe, if the Husband dye, living 
befoze the Eſtate Tail is granted to them, the Feoffee 
make the Eſtare as near the Condition, and as near 
of the Condition as may be, (viz.) To let the Land to 
for her Life, without impeachment of Waſt , the Re- 
to the Heirs of the Body of her Husband on her begotten; 
—_ and Wiſe dye befor the Gifr made, then the 
ou 
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to make it to the Iſſue, and to the Heirs of the 
of his Father and Mother begotten, Suppoſe that this 
en to a ſecond Wife, and there had been Iſſue by a fozmer, 
of 12 H. . 3.ſays that there it ſhall be in another manner; 
Lict. ſays it Mall be as near, vid. Licr. Se. 22. Morevils Caſe, 
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Court of Kings-Bench, 
B Y 
Sir FRANCIS NORTH, Attorny General ; 


Threo Learned 
ARGUMENTS. 


Court of Exchequer, - 
Sir MATTHEW Pic, Baron there. 
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The Argument of Sir Frauci North. 
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Potter and Sir Henry North, 


The Plaintiff Replies, Confeſſing the Soyl to be the Freehold 
of Sir Henry Norths; but ſays, That time whereof,@c. the place 
Where hath bren parcel of the Fenn, and parcel of the Mannor 
of Milden-Hall, of which Sir Henry North tis ſeiſed in Fee; an 
that the Plaintiff was at the time, gc. | feiſed of an 
Meſſuage, (one of the Frecholds,) helden of the Mannoz, by Rents 
and Services, and parcel of the ſaid und that Time out 
of Bind there were divers ancient Freehold Meſſuages,holvcn of 
the ſaty Mannoz by Rents and Services, and divers Coppholy 
Meſſuages , parcel of the ſaiy Manno, by Cuſtom of the ſaid 
Mannoz, demiſed and demiſable by Copy. of Court Rolls of the 
ſaid Yanno2. 1 1 N 

And the ſeveral Tenants of the ſaid Freehold Tenemerts deing 
ſeiled in their Demeſn, as of Fee; and they whole Eſtate thep 
have in the ſame, Time out of mind have had, together with the 
Cuſtomary Tenants of the (aty Cuſtomary Tenements , the ſole 
and ſeveral Feeding of x00 Acres of Paſture foz all Beaſts, except 
Hogs, Sheep and Northern Steers, levant and couchant upon theit 
ſeveral Freeholds everp year, at all times of the year, as to thetr 
ſeveral Frecholds belonging. 
And that within the ſald Manno there is. and Temps d'onr,&ee. 
hath been ſuch a Cuſtom, that the ſeveral Tenants of the-Cuſto- 
mary Meſſuages, together with the Frecholdets afozeſaid, have uſed 
and accuſtomed to have the (ole and ſeveral — the ſald 
x00 Acres of Paſture log all theit Beaſts , except Sheep, Hogs, 
and Northern Steers, levant and couchant upon their ſeveral Copy- 
holds every year, at all times in the year , ranquam ad feperal' 
Tenementa cuſtomar” ſpectant & pertinent ; and the Plainciff being 
ſeiſed put in his Horſe,&c. and (0 Juftifies. 

Upon this the Defendant demurs generally, 

This Preſcription is naught in ſubſtance , and Judgment ought 
to be given toz the Defendant, upon theſe Four Ercepti- 
ons: 

Firſt, That ſeverał Frecholders cannot joyn , 02 be joyned in a 
Preſcription to claim an entire Jntereſt in another mans Soyl, 
as annexed to their ſeveral Cates. 

Secondly, The Intereſt of ſola & ſeperalis Paſtura, is an entire 
— and cannot be claimed both by Preſcription and Cu- 


Om. 
Thirdly, Chat the Owner of the Soyl cannot be wholly ercluben 
out of the Soyl at all times, as this Preſcription and Cuſtom 


Fourthly, This is a new Invention in Pleading , framed to 
overthzow a Maxim in Law, ail is of miſchievous Conſe- 


Tho' 
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yne Preſeriprion that he 
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„ andonlp los him» 
becauſe the ſole Paſture 


with all the Frecholders 


annered to their ſeveral 


alone 


"2s if they had joyned in 


is a 


whole thing 
together 


in lubſtance 


again, &c. 


be in its Nature a certain and determinate 
mean in diſtinction to an incertain Polit 


To have Common o; Paſl 


upon ſuch Land, z to have 


in ſuch an Youle, 
02 number, I call incerrain ; 


e and Occaſlons, 


levant and couchant 


fo2 100 Sheep, 02 Eſtovers 
ood , is certain every 


urage lo; Beaſts 
Eſtovers to be ſpent 
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Potter and Sir Henry North, 


the ſole Paſturage, that he bas of the Land a que, &c. in the ſame 
manner as it would be tn a Caſe of Common appurtenant certain, 
fo2 which there will be an apportionmear in ſuch caſes , as was 
Adjudged 7 Jac. inter Moreton & Woods, 1 Rolls 235. 

Having ſatd this concerning the Nature of the Intereſt de⸗ 
manded, J will now ſpeak concerning ide Nature and Rules 
of Preſcription. 

A Preſcription that is to claim a real Jntereſt of Pofit in ſolo 
alieno, is a Title, and as a Title muſt be firialy and curiouſl 
pleaded. and is not like Preſcriptions that are by way of Dil- 
charge, and ſoz Eaſments, oz foz Matters of perional Exemption 
02 P2iviledge. 

A man may lap a Preſcription in a great many , where it 
tends but to claim an Eaſment oz Diſcharge, and not Hatter of 
Inteteſt and Pꝛofit, 15 E 4. 29. 18 E 4. 3. to (ap, Thar all the 
Inhabitants have had ſuch an Eaſment, &c. 0}, to have been Diſ- 
charged, &c. will be well: And to; Matters of Pziviledges a 
Preſcription map be in General ; f02 it is but a Patter of 
Exemption, and Perſonal, and ts called a Preſcription in diſtinaton 
to a Cuſtom; becauſe Cuſtom ts meerlp local , and this is to 
perſons, yet having reſpect to ſuch a place, as All che Citizens, &c 
as in Day and Savage's Caſe in Hob. Rep. Oz having reſpect to 
ſuch a Condition, as All Serjeants at Law,02 All Attorneys of ſuch 
a Court, ſuch Preſcriprion muſt be in generalty , to erpzeſs the 
— and nature of the Priviledge, and ſo always have been 
allowed. 

But a Preſcription to claim a Pꝛoſit, o; an Intereſt, ia alieno ſolo 
is a Title; and as in ſetting fo2th Titles the Law is curious in 
pleading, and lays yown ſtrict Rules, which muſt be obſerved ;, 
ſa in pleading ſuch Preſcriptions , the Rules taught in our 
— and the Courſe of Pleading hitherto uſed muſt be fol- 

wed, 

One Rule of ſuch Preſcriptions is, That the Thing preſcribed 
for by a gue Eſtate (not in groſs, but ndant o; appurrenant) 
mult 19 in the Nature and Quality of the thing to which it is 
ann or appurtenant. Cogpozeal things cannot be appurte- 
Aant to Cozpozeal , becauſe thep are diſtinct, and can have no 
relation one to another. Eſtovers of Wood cannot be appurte- 
nant to Land, becauſe they cannot be uſed f@2 it, 1 Inſt. 121. b 
122.2, Jf a man would plead, That he and all thoſe 
Eſtate, &c. in Black- Acre, &c. Time out of mind, have had Ten 
Load every year, to be taken, &c. tavguam [pettant'; Tc. 
Demurrez this would be naught ; becaule it does not agree 
the Kules of Law. And Uſage may be objected in that cale ; 
Uſage alone makes but a Title in groſs , which will ſerve when it 
bas Time out of mind continued iu the (ame Hereditary line. u 
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In Banco Regis. 


It may be Objeaed againſt my Rue, Thar a Preſcription muſt 
be as a Grant may at this day be made, that (11 /7.7.13.14.) a man 
may preſcribe againſt a great many as Tenants, or a Commonalry, 
without naming a party certain; and ſuch a Preſcription cannot 
ſpring out of one Grant no more than this. For if a great many 
may joyn in one Grant, yet it is ſo many ſeveral Grants as to thiir 
ſeveral Intereſts; and ſo it may be ſaid, there ought to be ſo many 
ſeveral Preſcriptions. 

J Anfwer, The Rules are not alike : Foz f ro Men, being a 
Generality (as all the Tenants of the Manno of Dale) make the 
ſame kind of Grant to J. S. oz there be the ſame kind of Reſerva- 
tion, and the thing clatmed be annerable to the Effate of J. S. 
theſe all unite tn the Grantee and his Eſtate, and the Eſtate 
continues entire , Time knits and unites it, and an entire Pre- 
ſcription will ſerve, being it will the Caſe. 

But when a Grant is made one to many that have 
ſeveral Eſtates, their Eſtates are carried and diſcended ſeveral 


„ and 

me TY 
CON contrary —— — 
a om- 

the ſame thing. > 


pzeſuming a Grant to the Frecholders and 
The Copyho 


firſt, the in 
Right of ſole Paſturage in his own Soyl diftince from the 


Soyl. | 

It map be Objected here, That Cuſtom and Preſcription are 
hot of ſuch contrary Natures as I make them; for in Day and 
Savage's Caſe in Hob. $5. the Pleadings were as a Cuſtom of the 
City, and the Court Adjudged it to be a Preſcription; which ſhews, 
that Cuſtom and Preſcription differ not ſo much in the nature of the 
Thing, as in the manner of the Ple ading. 

Foz Anſwer ; J need but obſerve the Nature of that Caſe. 
The Officers of the City of London Juſtified foz a Duty of 
Wharfage claimed by the City. Che Plaintiff ſets fozth in his 
Replication, That within the City there is a Cuſtom for all Free- 
men to be Diſcharged, &c. and the Queſtion was , Whether this 
was a Cuſtom to be tryed by the Mouth of the Recorder, or a 
Preſcription to be tried per Pais? Jt was held to be tn its Nature, 
a Pzcſcription ; and if it were not, that it was Adjudged that it 
ought not to be tryed by their Certificate who were concerned in 
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0z where Preſcription and Cuſtom att nucxg, as in 


two Frecholders jayn ta claim a Real 
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J muſt add to firengthen my Reaſoyus upon theſe tipo Matters, 


that no Pꝛelident can be ſhewn in all our Books of any 
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ay confidently ſay, there is not one Pe- 
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J do not oppoſe, but that the paſturage may be claimed by 
pzcicription, 

But to have the Sole paſturage of all Paſtute Grounds at all 
times in the year, is to have tre whole pzofit of the Ground, 


5 185 


1158 
Fits 


: 
T 
Þ 
1 i 


Mines 0} Park, but it ; 

pends upon ſuppoſition, map as well not be as be 
a Preſcription upon ſuch a ſuppoſal. 
by it tho” the thing be not; 
the whole pzofit of Paſture 


it is fed but part of the pear, and mowed 02 plowey 
called Arable or Mcadow. 

Tbe main Objeaton that J conceive they can make 
That the Sole Paſturage in 
may ercluve himſelf wholly by Grant, and {@ be 
by Preſcription 02 Cuſtom ; and this they ground 
where it is ſald, tf a Ban Gzants to another , 
veſturam tertæ, and makes Livery ſecundum forma 
yer the Frechold of the Soil ſhall not paſs ; by which it 
that tbe Veſture ſhall. 

Tf this Book be to be underſtood of the Veſture at all times 
of the year, where no other pzofits remain to the Lord,. J ſhall 
crave leave to object againſt it from the ſame Page, where it is 
agred, that if it were pzofits, the Soil would paſs. 

Pethinks it ould be the ſame in reaſon, where the Veſture 18 
all the pzofits,and Veſture ſhall be intended all the pzofits. J hall 
— _ Juthozities, which are not tnconſiverable to Warrant 

g nion. 
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upon the lame 
determines the cl 


conſiderable Pzofits. 
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w moſt commonly 
, that has the moſt 
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Potter and Sir Henry North, in B. R. 


I ſhall Conclude, praying Judgment againſt this Preſcription for 
theſe Reaſons. 

It is anew and unheard of way of Pleading, and againft the 
Rule of Law, joyning Freehold Tenants, in the generatty, which 
have no relarton one to another, and annering an entire Inrereft 
to ſeveral Eſtates, and mixing Pzeſcription and Cuſtom, which 
are of contracy Natures and are great 

Jt is againſt Keaſon to ouſt the Owner of all the feeding, 
which foz ought appears is all the P2ofits, without any Special 
Batter oz Recompence appearing tn Pleaving., 

There is gzeat inconvenience in admitting of duch a Pyeſeripeh- 
on, new Inventions bzinging unknown 
No inconventence in ouſting Tenanrs of this Pzefcription, fer» 
ing that they claim the ſame Uſage the ozpinary way, and the Lord 


can ds them no wong either by feeding oz impzovement. 

In this Caſe 
Opinton Re- 
poꝛts: wave 
the good a 
Caſe woutd 
joyn Bar ; 
wherev Cauſe 
tried Narth, 
with 

A Exche- 
quer 
been 


THE 


4 
: 1 
5 399_ | 
THE 
CA 
O F 
Sir Robert Atkyns 
85 G AINS T 1 
HOLFORD CLARE 1 
Under-ſheriff of the County of Glouceſter; | 
T ERM I.N*O 1 
Sancti Hillarij, Anno 22 & 23 Car. II. 
In Scaccario. | 
| 1 
f 


find the Patent of ir May, 5 Johannis, whereby the '$1 
reflozes to the Abbor and - Convent of Canons Regular, in 1 


Cirenceſter, certain Lands granted to them by his/Byother Richard 1 
Firſt; and alſo grants, That no Sheriff of Glouceſter, 07 — | 
Bayliff, 


a —_— 
1 
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—— 


Bayliff, do intromit in aliquo wityin the Seven Hundreds, except 
fo Pleas of the Crown and Summons , which the Abbot , &c. 
ſhould receive from the hands of the Sheriffs, and erecure. 

They find the Patent of 20 Decembris, 17 E g. wherein the 
King reciting that Richard the Firff, by Patent granted to this 
Abbot and Convent the Mannor 
Hundreds , and the Return of 


. Cap. 20. 

| really 
and actual . 
Order. Survey Agena ent, 
that the ſame exerciſed by ſuch 
Steward name and 
appoint, ſhall be 
attend Returns of 

| been,&c. 


ex gtatia & adviſamento Concilii ſui dedit & conceſſit 
The. Seymolr Mil', Dom Seymour de Sudley , omnia illa 
Crochen, &c. nuper Monaſterio Cirexceſtrenſi dudum ſpectantia: 

omnia Letas cxecutiones Brevium & retorna corundem Sect Hun- 
Pagans reputat ſpectant & * * H / if licti x 


They find, that d Seymour being (elſed, ac. was At- 
of Parliament, 2 & 3 Ed. 6. cap. 18) 
and Hereditaments were fozfeited and 
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all the Counties in Fngland were in Old time Alleſſed to a certain 
Farm; and then were all the Hundreds and Wapentakes in the 
Sheriffs Hand rated to this Farm, and after were Approvers ſenc 
into divers Countries, which did increaſe the Farms of ſome Hun 
dreds and Wapenrakes. And after the Kings at divers times have 
granted to many men part of the ſame Hundreds and Wapentakes 
lo; the old Farms only. And now of late the Sheriffs are wholly 
charged of the Jncreaſe , which amounteth to a great Sum, to 
the great hurt of the People tis 
their Heirs. Jt is Pppained, 
ſet to Farm by the King that 
otherwiſe , which were ſometimes 
Counties where the Sheriffs be Ay 
to the Counties, and that the | 
ance fog the Time that is paſt, an 
Hundreds and Wapentakes ſhall 
the Counties. Chen 14 E 3. cap. | 
be happened thꝛoughout the Realm, 
Hundreds and Wapentakes to a higher Farm than they do pield to 
the King,and tbe Farmers do lett the ſame to others 
greater Sums in ſuch manner, that by the letting and enhancin 
of the Farms, and by the greater number of Bayliffs Errancs , 
Outriders and others, whom the Sheriffs Bayliffs and Hundredors 
do put in, the People be in divers manners charged and grieved : 
It is aſſented and accozded , That from hencefozth all the 
— and Hundreds wbich be ſevered from Counties, 
ſhall be rejoyned to the ſame Counties, as befoze time hath 
been cſtablifhed by another Statute, and that the Sheriffs hald the 
ſame tn their own Hands, and put in ſuch Bay liſſs and Hundredors, 
baving Lands within the ſame Bayliffs and Hundreds foz whom 
they will Anſwer : And if they will Lett any Hundreds, Bayli- 
wicks 02 Wapenrakes to Farm, they ſhall lett the ſame at the 
ancient Farm without any thing increaſing, and that the King 
and his People be ſerved by ſuch Bayliſſs and Hundredors, and 
their Under Bayliffs, in avoiding fo2 ever the Outriders and others, 
which in divers Counties befoze this time have netoziouſly 
grieved the People: And that no Bayliff Errant be but in the 
County where Bay liſis Errants have been in times paſt, in the 
time of the King's G2zandfather that now is, and that there be no 
moze but one Bayliſf Errant in one County: And in the ſame 
manner it is afſented, That all other,of what Eſtate o; Condition 
they be, which have Bayliwicks oz Hundreds in Fee , if they the 
ſame will hold in their own Hands, then they ſhall put in ſuch 
Bayliffs fo; whom they will Anſwer ; and if they will lett the 
ſame in Farm to other, then they ſhall lett the ſame at the ancienc 
Farm without any thing increaſing, as afozeſatd is (aid, — 
0} 
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Foz the Sheriffs did Farm at a ccrtain Rate, and did Account 


fo} it in the Exchequer, and this was called Firm! Balliva- 
rum. 

Hundreds were eſther parcel of the County, and there the 
Sheriff did conſtitute Bayliffs, (theſe Hundreds which were anciently 
parcel of the Farm of the Sheriffs, that the Stat of the 2 Ed 3. cap 12. 
ſpeaks of ;) on elſe they were ſuch as were granted out, witch the 
Lord of the Hundred held ſometimes at Farm, and ſometim's tn 
Fee. called Hundreds of Fee, Liberties of Hundreds , Franchiſes 
of Hundreds. 

Je was found that a great Inconventence grew from the 
of Hundreds from the Counties. Che Statute intended 
the Sheriff ſhould erecute Writs, &c. and it was unreaſon- 
that be ould habe Bayliſſs put upon him, and pet be bound 
Execute, ac. therefoze the Statute intended to reconcile this 
as it could well, and to reſtoze as many of the Hundreds 
well be, to the Sheriff. 


r. Liberty; tho' th: Hundreds were granted, 
if might and muſt still Return the Writs crecuteo 
there. This Liberty was commonly annered to the Gzants of 
Hundreds, tho" ſometimes of Mannors it is acquirable by Gzant, 
. tho” that has been a Doubt: 


be ſo in the Qyo Warranto brought 


ptorum & Mandatorum dictæ Dom Reginæ, and ſays not of 
ber Predeceſſots; and it is plainly (mpoſſible, that a man ſhauld 
hav* time out of mind the Return of the Queens Writs, when 
the Queen began her Reign within time of Memozp. 

This Rerorna Brevium carries in it (by Implication ) the 
Execution of Writs, tho” it be not erp2cſs, as in the laſt pꝛeteding 
Caſe , where after the Mozds above mentioned is added, & 
Exccutionem corundem. 


2 


Eee: And 


H. 4-c.7. pl. io. (peaks of Retorna Brevium by Pyeſcxiption, 1 N 
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And ſo it was Adjudged in the Caſe of the Counteſs of Warwick 
againſt Atwood, Paſch. 4x Eliz. Rot. 33 .. B. R. 

This Liberty , tho' it carries an Exemption, pet it doth not 
exclude, but that the Sheriff may execute Wrirs within ft, But 
then it is a (Wrong, f02 which the Lozd of the Liberty may dave 
his Action : But in ſome Caſes the Sheriff may lawfully do it, as 
in the Caſe of the King, a Non omittas, &c. in caſe of Erecution 
of a Writ of Waſte, whereto he is particularly Empower'o by 
the Statute, and ſometimes where the Thing is divided, &c. 

But J (all add no moze concerning this, but only ſay, 

Firſt, This Libetty of Retorna Brevium is a danCerous Liberty 
fo2 him that hath it; foz he is to be Reſponſible fo; all the De- 
faults of his Bayliffs , as Eſcapes, &c. And if the Bayliff vo not 
Account foz the Collection of the King's Revenue, &c. tis a 
Feather in his Cap, but a Thorn in his Foor. 

Secondly, *Tis much derogatozy to the Juſtice of the Ki : 
Foz the party muſt go to the Sheriff firf, then to the Bayliff, &c. 
and by this means Juſtice is delayed and diſappointed, 

There are two Liberties do abundantly moze hutt than they are 
wozth, (viz.) the Gzants of Fines, eſpecially of Jurors, and this 
of Retotna Brevium: CTherefoze Edward the Firſt, a moſt Ulle 
unte, Declated in Parliament, and it was Recozded in the Courts, 
That he would not grant it. Chis you will und in the Pleas of 


Edward the Firſt , towards the latter End, tn Br. Ryley. Che 
. 


Paſſage meant is in Placita Parliamentaria 35 Ed. 
Mr. Ryley, it is this, 


Præceptum Domini Regis, E Roy ad Dit & Commande, Quo apres 
ceſt Grant qu'il ad fait al un Counte 

de Nicole, de Return de Brief avoir, en 

deux Hundreds d terme de la vie du dit 

Counte, le Roy ne vort doner ne granter a 

welluy tiel Franchiſe tant come le Roy wivera, 

vil ne ſoit a ſet Erfantes demeſue, & ceo 


voet le Roy que ſoit Eſcrit en le Chancellerie, 
en Gardrobe, & al Eſchequer. 


Thirdly, A Gzamt of this Liberty was wit hin a certain Precinct, 
and couls not extend to a County. 2 H. 4. Foz as my Loy Coke 


obſerves on W. 2. cap. 39. 2 Inſt. 452. A Gzant to have Return of 


Writs in a County is votd; foz in effect it taketh away the Office 
of a Sheriff. 


By that time J have applied theſe Obſervarions, I Hall in 
effect have done. 


Firſt, It is to be Conſidered, CUhether the Charrers of Ring 
John did Create the Retutn of Writs, oz no? ſceing chere are only 


Negative, 


fol. 366. in 


In Scaccario. 
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Negative, no Poſitive Mozds in it. Somewhat may be ſatd to 
maintain this to be a good Gzant of Rerorna Brevium, but be- 
cauſe the contrary has been admitted, J will admit it roo, cſpr- 
cially becauſe the ſcope of the Patent was, that the Abbot ould 
be immediate Officer to the King; and the intention of the Charter 


I 


2 
N 


al 


3. Chen the Monaſtery, &c. comes to be diſſolved and given 
to the King, it is to be conſidered what becomes of this Liberty 
then? J conceive this Liberty is in the hands of the Bing, as it 
was in the hands of the Abbor, ( viz) as appurtenant, and that 
without the aid of the Statute of 32 H.8. c.20. It is ad judged Keil- 
way 72. Pl. 16. that this Libetty of Retorna Brevium when it 
c to the King, temains in the Crown, and is not ertinguiſh- 
ed, rejoyned oz dzowned thereby. 

nd Liberty ts not by this coming to the Crown, rean- 
nered to the County, but ff chat were g'Quedtton, the ſatd Sta- 
tute of 32 H. 8. hath put ft ont of on, fox by that Sta- 
tute ft is in the ſame ſtate that it was befoze. CTis true, the King 
might 


—: 
— — 5 5 ö 


—— 
, — 
5 - _ 
— — — 2 - 2 
= — 


#4 
4 
4 


Hill. 22 & 2 3 Car. II. 


might recjoyn it to the County, but till te docs, it continues a 
Liberty diſtinct, on Pundzed in groſs, and the Sheriff (hail witte 
Ballivo Dom' Regis, &c. CTis true, if a man fozfeit ſuch a Lt- 
betty by non uſcr 02 miſ uſer, the Sheriff ſhall enter into it, and 
do, and execute as in other parts of the County, becauſe in that 
caſe the King comes in in diſaffirmance of the Liberty, but othcr- 
wiſe it is where the King comes in under a Subject, as in the 
Bar caſe he does. 

Fourthly, We come to conſider what alteration is made in the 
Caſe by the Gzant to Seymour and bis Attainder: As to this J 
muft obſerve, that the Verdict is il] found, fo tis conceſlir, &c. 
Dom' Seymour, &c. but not found what Eſtate, and here is a 
breaking off in the middle, of which we cannot tell what to make, 
Now when the King Gzants, and expꝛeſſes no Eſtare, ſome Books 
have held the G2zant to be vold; but the better Opinton is, that 
[= qe an _ at will, BESS ( the — Es B. Pl. x. 

17 E. 3. 45- Pl. 46. is expꝛeſs in it, and t was adjudged 

Paſchæ 8. jb in Petſall's Caſe. 

Ah then the conſequence will be, 
Will was determined, and then tbe 
Reverſion, and then the Statute of 
ſerve the Liberty in the ſame Eſtate (ill. 
in Fee, then the Bing came in by a 
der, and then there is no benefit 
this Erro in the Verdict is moſt 
Party (the Defendant.) who 
a Pꝛopoſal any Diſcourſe of amending, and 
amended ; but the amending of this Biſtake 
ſented to by the Defendant. But to ſuppoſt this to 
in Fee, I ſay ſtill it Rood of it (elf a Lt 
and ſo when it returned to the Crown by Attatnder, 
in need of any ſuch Statute, it was Subſtantive and not 
down in a General Confuſion into the Foam whence it was de⸗ 
rived, 

Fiſthly, Come we now to the Gzant to Kingſton : It has many 
Claufes in it, J will inn upon two. 

1. The King Gzants Omnia Amerciamenta, &c. with large 
wozde, Cognita, Reputata, Acceprata, &c. J did ſap that the 
Gant of E z. made an anneration of this Liberty of Rer' Brev. 
to the Dundzeds ; and it we ſhauld admit that, it were not ſuffi 
dient to create an appurtenancy in reputation ; and if it were no 
moze than ſo, theſe wozds would lay bold on it. 

2. The other Clauſe J will ret upon; thereby the King grants 
tot talia & tanta, &c. as any, &c. had ratione vel prætextu Hun- 
dred" prædict virtute prætextu, vel colore alicujus Doni, Chartz, 


&c. Now certainly the latter wozds are ſublervient and _ 
arp 


Fro 


Manes 


5 


— * : — 2 : — — TS Sm ͤ — Waun ts 


. . —＋—Ü— b⁰i¹n _r— 
* 


— * 


EM 2 
—_— — — Lend — — bh 


ö . ——— ——= x : 


= 

i b 1 nt 21521 
„ ade 1 0 TH 10 l 
FITS 111 l 
3 1 HARE 
DH HT | IPL 
HKB + 11. 
e Chon 2 

| ER: : Gt, 5 W rae af. YI, 8831115 


410 


Hill. 22 & 23 Car. II. 


of the Natures, Kinds, Sorts and Qualities of them ot any parcel 
thereof, and notwithſtanding divers and ſundry © other ſuggeſtions 
and ſurmiſes, &c. 

Object. 3. The Patent of Ed. 3. ot at leaſt this Patent made to 
Kingiton is void by reaſon of the Statute 2 Ed. 3. c. 12. (and like- 
wile 14 Ed.3. c. 9.) whereby it is Ordained, That henceforth the 
Hundreds and Wapentakes ſhould wot be given nor ſevered from the 
Counttes. 


1 


[ 


: 


EY 
8 


: 
5 


1. 
of t becauſe as 
to Sheriff, in that 
he Sheriffs 


Farm from 
him. vie, ) 
as ren 
nor ome itn- 


8 
T 
; 


was 
came made 
Bayli of the 


in Fce. (1 apprehend my Lord meant a Regrant of an Hundred, which 
before thoſe Statutes had been granted our in Fee, for 2 K. c. 12. te- 
joyns and prohibits the Grant of thoſe Hundreds only which were fer to 
Farm by the King for term of Life or otherwiſe) very wozys of 
the Starute 14. E 3. c. 9. make pzoviſion fox the Hundredors in Fee ; 
tis ſaid that they which have Bayliwicks 02 Hundreds, &c. ſhall 
anſwer fo2 their Bayliffs. Firzh. Petition x- there ts a complaint 
oi one who ts turned out of an Hundred ht had in Fee becauſe of the 
Statute called there the New Statute: And perhaps tbeſe Hundreds 
were (ciſed, upon the like pzetence, and that was the matter of 
the Pzeſentment mentioned in the Gzant of E. z. oz rather Re- 


grant. 
3- Nel 
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3. Neither this Scarure noz the Decree 02 Report of the Caſe in 


this Court dots ettend to thts Caſe, fox they at. not to be under» 


In Scaccario. 
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d. whereof the chick is, whet her a Leet map 


Qu ſlions much ar 
S as part and parcel of a Hundred, and tis 


be granted and 


ad judged that it map; but it is the Opinion of all on all ſides, 
that the Gzant of an 11 is good, and ſa much is implied 
and concluded in the Judgment ; Coke upon Amerediths Caſe, 9 Co 


29, 30. there Judgment is given that the Gzant of the Hundred 


iH4cit. 
ral H „ which hav 
gramed away, which could not habe bern {f this Scatute had made 
the Gzants valid. 


I think there ought to be Judgment for the Plaintiff. 


Neverthele's J am glad with all my heart, thor bas 
bered of this Caſe, foz truly if I could h 
ſatisfie my Judgment, J would 


Proceſs go with a zo ornut 

( faving ſtill che Liberty of a Mans ch 1 

in all ſuch Caſcs ſaves naw ) would avoid a great delay of * 
many Suits and Vexations, ous Wrongs and oppreflions, 
would do mare good to t than all the Liberties of 
Retorua Brevium have been worth theſe 100 years 


; for as 
they — — ſoundation of Brocage 
and Miſchicf; they are a Feather in his Cap that has them, but they 
are a Thorn in the Foot of one that has to 

For firſt he Pay ant gee Underſheriff, and there he i 
handled ; then through Ba 

on then to the U lift, and 
there he is handled ; ne Peasten 
drew a ſhort Act ance, and | wiſh ſome good man would now pro- 


more K. 


7 - 


It is adjourned into the Exchequer Chamber. 


COLLINGWOOD and PACE 


IN THE 


Exchequer Chamber, 


— 


The Lord Chicf Baron HALE's Argument. 


though be could not take himſelf de could obſtruct the 
Diſcent to the pounger Bother, ſo the Land woul 


Thirdly, That the Cale of George, the Won natural! any 
the Caſe of John his Son, as in reterence to John t oy 


Diſcent from him will be all one ; if dad ſurvived him, John 

the Earl might have inherited, ſo will John his Son, who jure 

Repreſentationis ia th: (ime _ * Father, Er & Converſo. 
2 


Theſe 


——— . ———_ 
— 


—— — — 


Collingwood and Pace, 


— — 


Theſe things being unqueſtionably to be admitted befoze J come 
to the Argument of the Caſe, J ſhall pzemile certain General Ob- 
ſervations. 


touching the 
his Son, the Laws of ſeveral Countries vatiouſty 
irſt, Actowing to the Jews, ſoz want of Aue 


Selden de Succeſſionibus, Hebr. Cap. 1 
But the Bother was wholly exclubed, - 
Secondly, Accoqving to the Greeks, os Pecdilion tg 

ceſſion of the Father is left doubtful, Petit Leges x, 6. fol. 6. 
Accozving to the Romans d Civil Law, by the Conſtruction of 

the Law of the Twelve Tables, the Father 

chaſe of the Son ſoz want of Iſſue of the Son 
al Proximus Agnatus, and acroppingly wes 

Lord Coke ({uppoſed the contrary, Co. Lit. 5. 

Inſtitutes of Juſtinian, Lib. 3. Tir. 3.4n an 

Tit. de Hæred' ab inteſtato venientibus, 

Uſluc, his Bzothers and Siſters, Father any Bother do 

bum in a kind of Coparcenary as well to Lands as b 
Accozding to the Cuſtoms of Normandy, 

bave a Cognition with the Laws of England, 

out Jſſue, bis Brothers are pxcferred befoze the Father, but 

Father is pzeferred befoze the Uncles, Terrien. lib. 6. c. 

la Cuſtomiet de Normandic, cap. Deſcheants. 


5. Ac- 
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diſable a perſon 


an Alien oz At- 


; will 


between 
Medi 


Collingwood and Pace. 
and that the Father be not 
the Diſability in Robert will 


In Immediate Diſcents, a Diſability of bei 
But this muſt be intended of ſuch as are 


ments, as Arrainder og Alien, not Tem 


But in any Diſcents the Impediment of 
Medius Anceſtor, between the perſons from 


will not impede the Diſcent. 
And this Obſervation ates in effect the 


Foz if the Diſcent 


The Gzandfather and Gzandmorher both 


of Treaſon, habe Tſſue the Father a Denizen 
Son a Denizen ; the Son ſhall be Beir 
fanding the Diſability of the Gzandf, 


Medii anteceſſores between the Father 
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to take by Diſcenr, tho he htmſelf hath no ſuch Diſability, 
amount; and yet all the Blood the Father 


taint in him that I call a medius Anceſtor 
his diſabled Parents. 
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and the Father be a Medius anteceſſot between 


Collingwood and Pace. 
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bis Potter, o to John his Byother's Don. But if it be a 


3 in Robert the Father map trpeach th: 


1 112 


Mediate diſcent, 
them. then the 


1 mee 
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Collingwood and Pace, 


As m our Cale, tho' Patrick the Son of Nicholas be a Natural 
bom Subjec, yet becauſe Nicholas his Father was an Alien, there 
is a Conſecutive Impediment derived upon Patrick, wherebp he is 
Conſequenttally diſableo to Inherit John his Uncle; and this 
Conſecutive Diſabiliry is parallel to that which we call Corruption 
of Blood, which is a Conlequent of Arrainder. 

If the Father be Attainted, the Blood of the Gzandfather is not 
Corrupted, no noz the Blood of bis Son, tho he could not inherit 
only the Blood of the Father: But chat Corruption of 


| ; 
neither is there any queſtion that they could not have inherited 
one the other had they continued Aliens; neither is there any 
queſtion whether that Perſonal Diſability be removed by the 

Non. 

But the Queſtion is, Mhether Conſequential 0} 
ſccucive Diſabilities do reſult upon 24 their Father Roberts 
being an Alien, which map diſable the one Bother to lahertt, 
tho" there Perſonal diſability be tt moved? J come now to the 
Explication of the Third Term,(v#z.)the Reſtoring o; Enabling Term, 
Naturalization. 

The Means of removing Diſabilities of this kind are two: 

A tempozarp , partial and imperfect amotion thereof, Letters 
Patents of Denization , Which tho" it puts the Perſon Denized as 
to ſome purpoſes in the Condition of a Subject , and enables a 
Tranſmiſſion Hereditary to his Chtldzen bozn after the Denization; 
pet it doth not wholly remove the Diſcaſc o; Nonabiliry , as — 

nt 
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point of Diſcents o Hereditary Tranſmiſſion, and reſembles a 
Pardon in caſe of an Arrainder. 

And therefoze in Lincal Diſcents, if there be Gzandfather a 
Natural dom Subjcan, Father Auen, Son Natural; the Father 
is made Denizen, he ſhall not inherit the Gzandfather ; and if the 
Father dies in the life of the Gzandfather , the Gzandchild, tho” 
bon after the Denization, doth not remove either the Perſonal ; 


9 Conſequential Impediment o Incapacity of the Fa- 


In Collateral Diſcents the Father a Natural bozn Subject bath 
Iſſue tbo Sons Aliens, who are both made Denizens, and one dies 
without Tſſue, the other ſhall not inherit him. This was agreed 
in Godfrey and Dixon's Caſe, hereafter cited. 
The Second is moze deep, (%.) Naturalization. 
Accozving to the Laws of Normandy they may Naturalize, but 
ſuch Naturalization all not divcit a Diſcent already veſted. Terricn 


And this cures the Defea,and makes them as if they had been 
in England ; and no man ſhall be received againſt an Act 
liament ſay 

a 


as the i 
— ay the Naturalixation bath only reſpect to what 
of taking by Diſcent, after the Commencement of 
2 of Parliament, is ſufficient to check that Ketro- 


And this bzyings me to the Conſineration of the Naturalization 
in the Caſe in queſtion, and the Effect thereof , which J ſhall not 
Argue as a Point ; becauſe J take the Point of the Caſe to be 
ſingle : But J ſhall deliver my Opinion of it by way of Convey- 
ance to the Caſe. 


(Read the Naturalization. ) 


Gang Fitſt, 
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Collingwood and Pace. 


Firſt, In ys Naturalization I (hall ſet down, what Effect it 
bath. nd, 
Secondly , Mhat Effect it hath not. 

Firſt, (hat Effect it hath: Jt doth doubtleſs remove that 
Inability and Incapacity that is in John the Earl and George, in 
reſpect of themſelves, being Aliens, and ſo put them in the Con⸗ 
dition as if they had been Bozn in England. | 

But ik there be a Conſequential Impediment q) Incapacity de- 
rived upon them by Robert, their Fathers being an Alien, 
might hinder their Succeſſions one to another, which at the pzeſent 
J ſuppoſe, 02 admit: J ſap, it there be any ſuch | 
Impediment , this J take is not removed by this Naturaliza- 
ion. 

My Reaſons are byiefly thele : 

Firſt, Becauſe this Act of Naturalization hath a pzoper Subject 
upon which it may wozk, and with which it is ſatigfied, ( viz. ) the 
Perſonal defects of the Parties Naruralized ; becauſe this 
ariſing from the Incapaciry of the Father is not in any meaſure 
taken notice of by the Act, noz ſa much as mentioned that the 
Father was an Alien. 

By the whole ſcope of the Act, and every Clauſe of it, and 


thoſe Relative Terms ( As if Born in „) is only to (upply 
the Perſonal defect of the Parties ned, ariling from tyeir 
Birth out of England, and therefoze ſhall never be carried to 
Collateral purpoſe, 

Touching the Objection. 


Tho' this Remedy will not Cure a Diſeaſe of another nature, 
as 1!legirimation, Half Blood, &c. pet it Cures all the defects of 
Foreign Births, whether in the Parties themſelves, oz reſulting from 
the Anceſtors. And the Act might have been (0 Penned as it 
might have done it; but it is not. 

The Plaiſter is applied only to vefects in the arifing from their 
own Birth; not defects artſing from the Father, 03 that Conſequen- 
rial diſability ariſing thereby. 

Second Objection. 

But we find in Curtcen's Caſe, Placita Corone 241. that where 
the Father was Attatated, the Reſtitutton in Blood granted by the 
Act to the Son, cures that diſability that reſults from the Fathers 
Attainder ; and this not only to the Son, but alſo to the Collateral 
Heirs of the Father. 

And J have befoze obſerved, the Corruption of the Blood by 
Attainder, is only of the Blood of the Father; fog the Son's Blood 
was not at all Corrupted. By this Ac of Reſtitution, 

1. Notice ts taken of the Father's Attainder, 

2. Jt doth Jntentionally pꝛovide agaiuſt it, and it was the 
only buſineſs of that AR to remove it. D 

3- Bad 
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3- Yad it not removed that Corruption of Blood it had been 
uſeleſs ; fox there had been nothing elle foz it to pzovide againſt, 
and ſo the Reſtirution had bern idle had it not had that Effect. 
But in our Caſe the Naturalization , as it takes no notice of the 
defect in the Father, noz pzovives againſt it; ſo it bath another 
2 to (atigfie, it doth temedp the Foreign Birth of the 


And let us examine the ſeveral Clauſes in this Act of Naturali. 
zation, We ſhall find the whole ſcope of it was no other, than to 
put them in the ſame and no better Condition, than as if they 
were Bon in England. Chis is the Governing Clauſe, both in the 
firſt and laſt Sentence, and hath an influence upon all the Clauſes 
that intervene. 4 

It bath been endeavoured to bzeak the Context, and to make 
8 (As if Born in Exgland) to be cumulative and ſuper » 

dant. 


2 this were by a Nicety to alter the ſcope and intent of the 


If it were omitted, yet the firſf Clauſe making him but a 
Natural Born Subject to all intents and purpoſes , ſurely makes 
htm no moze, and meddles not with the diſability of bis Farther, oz 
Conſequence thereof, 


eſpecially Mountague latd 
but the reſt rathec reſted | 
Naturalized wag become thereby a Natural born Subject. 
And thus J have done with rhe 
not Cure any diſability of Tranſmiſſion Hereditary between the 
— reſulting from the diſability of the Father , if any 
t. 
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Collingwood and Pace. 


the Son, fo2 the Blood of the Father without the 


Reaſons that have been objected againſt the Diſcent in the Caſe 
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diſabiliry in the Parents deſtroys rhe Civil 
Blood between the two Brothers. 
[ Anſwer Firſt, The very (ame Objectio 
was made in Hobbies Caſe, but prevailed not. 
Secondly, But further, no man will ſap but that the 
the Father aud Bother are nc(ceſſary to derive Conſanguint 


poſſible to be derived to the Chilvzen ; and pet no man 
that if the one oz the other were Denizen bonn, thetr 
ſhould inherit one the other. 

Thirdly, But the truth is, the Father and the Bother are the 
Blood Natural to both the Sons, but it is the Law into which 
7 their Birth 02 Naturalization they are tranflated, 
ountain of the Civil o; ditary Blood; the 
common Vinculum, the Fonntain of their 
tertium in quo conveniunt in regno naturali,but it is the 


Collingwood and Pace. 


by their birth, oz naturalization they are tranſ- 


be Commune Vinculum, that "== tertium in quo con 
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The End of the Firſt Volume. 
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Exchequer Chamber, 207 


Action per Literas tefſhamentarias. 
Good. 222 


How 
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10 diſcharged where the Capias Of the Executor renouncing, 303 
> the cannot refuſe after Oath, 335 
Statute, 333 Of Executor de ſor tort. 349 


Mutwaſſet and mutuatut efet, 109 
Aromatariy, 142 


E ſex bevibas inſtead of bebus 


v7 0,331,355 no ſufficient Cauſe ro Arreſt 

Executorſhip 17 
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againſt the Exe Feoffment. 
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So where an Action is brought 
and diſcontinued, 45 


No Bar to a Mortgage, 82 
A Pariſh may contain many Vills ; 
and if a Fine be levied of Lands 
in the Pariſh, it carries whatſoe- 
ver is in any of thoſe Vills, 170 
Leſſee for years makes a Feoffmenr 
and levies a Fine, the Leſſor ſhall 
have five years to Claim after rhe 
Term expired, 241 


Foxcible Entry. 


In an lndictment of Forcible Entry 
it muſt appear that the place was 
the Frechold of the parry at the 
time of the Entry wih force , 
becauſe upon the finding, a Re- 

ſticution is to be awarded, 2; 


Fozelgn Attachment, 


See London. 
Of Foreign Attachments . Cu- 
ſtom how to be — 236 
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at this day be railed by o—_ 
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Impzifonment. 


Where an Offence is Fineable, if the 
Fine be renderd there 
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A Condition and Deed 
tants as, 
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Stat. 3%, 21 Car. 5 — 


+ 3 13 


; 


Ihe TABLE. 


27. 


155 


i 


£ ö 


1 


Dalf Blood. 


The Siſter of the Half Blood ſhall 


1232 


fn! 


: 


come in for- diſtribution u 


the 
14. 4K J. 9. 416.4 tn. 


22 
— 435 
$7 1 
INE 
E 

2 


— — — — _ 


22487 


W = 


11 


5 5 * 25 125 
1 I Yi rs 
11 111 


Wah 1 Fa 
FO 0% 


Hl 
Fre 


2 l 


15 


The TAB L E. 


11 - 
10 


"ef 


11244411 


—ñ — 


The TA B L E. 


L 
Lancafter. 


97 
| En- 
drinkin 

a Yenire, 
either 
x Pary 
ſut- 


182 38% 
SF 8 
E 

Zi 

3 

© © 


5 


15 
| 11 


421322 


11 


11 


2211 


100, 


109 


Ty 


rl 


2 * TR 


UN Wit 


iP 


oh 


112 


The TA B L F. 


of a Leer , and a Court Baron, 
153 


Libel. 


The having a Libel in ones Lodging 


and not delivering it ro a Magj- 
ſtrate, was only puniſhable in 
the Star - Chamber, unlefs the 


Party Maloully publibe 4 


Liberties. 


Of Retwurna Breuiam, 405. Their 
Vexation Inconveniency , 


12 

Liberties belonging to Monaſtetics 
came to the King on their Diſſo- 
lution, and that without the Aid 
of the Statute, 32 H. g. chap. 20, 


497 
Limitations. 


Whether the Searute of Limitations 
extends to bar a Promiſe between 
Merchants relating to Trade, 

| 90 


Livery. 


Livery within view , 
and whete nor, 


London. 


By the Cuſtom of London a Debror 
may be Arreſted . before the 
Mony is due, to make him find 
Sureties, 29 

What Debrs ſhall be Attachable by 
Foreign Attachments, 
to the Cuſtom of London, 112, 


113 


where good 


186 


their Dury of Water "WE 
351 


| M. 
Mandamus. 


reſtore an Alderman, 19 
Lies not to reſtore a Town 

where the 
have power to Grant the Office 
Duraute beneplacito, 77, 82. So 

of a Recorder, 342 
Lies to admit a | 


142,1 
Lies for an Offics but not for a 


Service, 
Lies to an Inferiour 88 


them to J 
„ 

To reſtore a Common Council Man 
in a Corporation. 

To reſtore an Attorney in an es 
our Courr, 

To the Eccleſiaſtical Court to — 
a Will, 335 


Piſlnomer. 
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A Rope Dancers Booth in the Street 
a Nuſance, and a Writ to the She- 
riff awarded to proſtrate the 


Bulding, 169 
O. 
Oath. 
F the Marſhal of the Xing's 


Penſions out of Monaſtery Lands, Bench, 65 
where to be ſued for, 120 No exception to the Oath of Alle- 


N. 


Naturalizatiou. 
F Naturalization and Deniza- 
tion, their General Eſſects 
ion, 418, 419 


not, 100, 201 igati 35 
I TIED. eto E H. byme 201. 


upon — for doing the Work 
Nuſance. | 


— 
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Office and Officer. 


Whether acceptance of a ſecond 
Grant of an Office be a ſurrender 
of the firſt, 297 

An Act begun by one Officer and 
left imperſect, what remains for 
his Succeſſor, 319, 320. 


Dutlawzy. 


Reverſt far want of the Words pro 
Comitatu, and why, 108 


P. 
Pardon. 
See Witneſs. 


| Here good, without mentio- 
ning the Indi 207 


Parliament, 
See Error. 


The Thzee Eſtates, 
See King, 


Paſture. 


Cuſtom for Copyholders to, have 
ſole Feeding in a Certain Waſte, 
it is not needſul to alledge that 


the Beaſts were Levant and Cou- 
chant. Here alſo a Copyholder 
may licenſe others (without 
Deed ) to put on their Beaſts. 
165 


Peace. 
Inditments. 
Ac. Caſe. 


Formality of Words where neceſſa- 
ry in the Proceedings of Juſtices 
of Peace, 39 

Juſtices of Peace, their Proceedings 
in relation to Baſtard Children, 

48, £9, 210, 310, 336 

Upon a Forcible Entry, 308 

Order of Seſſions fnal in relation to 
a ſettlement of the Poor, , 310 

King's Bench may judge of Fines 
impoled at Seſſions, and mitigate 
them, 376 


Perjury, 


See Indictment. 


One gave Evidence at a Trial, and 
afrerwards made Affidavit, that 


perjured and ſuborn'd ; 
for which Affidavit an Informa- 
tion of Perjury was exhibited 


againft him, and he found guilty 
of Perjury in ſwearing he was 
perjured, 132 
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Pleading. 


Eſcape. 
1 
Treſpaſs. 


In Debt upon Obligation, the De- 
ſendant pleads that he delivered 
it as an Eſcrow, plea nought, 9 
Where the Defendant in A- 
batement and - the Plaintiff De- 


murs; if it be adjudged againſt 
the - quod 


Deſendant, it ſhall be 
reſpondeat ulterins: But if any 
thing be — in _— 
where, upon joyned, it goes 
for the Plaintiff, there he ſhall 
have Judgment to recover his 
Debt, 22 
In Actions laid by way of Reci- 
procal Promiſe, there needs no 


Averment of Performance, 41, 


178 

— — — Be 
Treſpals, quare Arbores De- 
— inſufficient, becauſe not 
expteſt what kind of Trees, 53 
The like of Fiſhes, 272, 329 


1 a 


70. Let good after a Verdict, 
ibid. 


. Exception, 

A Traverie deſigned to bring a Co- 
lateral matter in queſtion, not al- 
lowed, 77 

Adminiitr a- 

i comſeſſeth the 


Plea, and prays Judgment de 
bony — gue. is futuro 
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ad manus defendentis devenerint, 


9 
Where the Plaintiff denics what = 
Defendant affirms, whether he 
ought to traverſe or conclude to 
the Country, 101 
In Treſpaſs, where the Defen- 
dant claims a Way, what Juſti- 
fication is ſufficient, what nor, 
13 

Incertainty in the Declaration or 
Plea, where naught, 106, 114. 
120, 278. 

What ſhall be ſaid a Departure in 
Pleading, what not, I2T 
Where one Declares againſt one 
upon a Deed, and it appears 
that another was bound with 
him, it ſhall not be intended 
that the other ſealed, unleſs 
avert d on the Defendants ſide, 


; 2.10 
An apt Iſſue is not formed without 
an Affirmative and a Negative, 


21 

To declare that a Biſhop was ſe. 
zed in fee, and not ſay is 
Fpiſcopatus, not binds — 


alit, 322 
The effect of an /mucnds, 337 
The Statute for diſcharge of pot 


356 
Several Freeholders cannot joyn or 


in a Preſcription to 
claim an Intire Intereſt in ano- 
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Powers. 
See Rocovery. 


Of Power to Leaſe where well per 
ſued, 294, 349 


Of Power of Revocation, 
See Revocation. 


Whether the Power of Revocation 
is extinguiſhed by a Fine, 368, 


J71 
Preſcription. 


Appurtenant. 


See (Common. 


Grant. 


The Nature and Rules of Preſcri- 
ption. 386 
Diverſity between Preſcription and 
Cuſtom, 389 
The Owner of the Soyl can by no 
Preſcription or Cuſtom be ex 
cluded out of his own Soyl ar 
all rimes of the year, 390. Bur 
he may be excluded for a cer- 
rain time, and as to ſome kind 


of Profits. 391 
Pꝛohlbition. 

Where it lies to the Admiralty, 1, 

146 


To the Eccleſiaſtical Court, where 
a Parſon ſues for calling him 


Knave, 2 
Whether it lies where a Biſhop ſucs 
for a Penſion in his own Court, 


3 

Whether it lies upon Suggeſtion, 
that the Proprietors and Occupi- 
ers of ſuch a Manor, or any 
parcel thereof, pay a Groat to 
the Parſon for Herbage-Tythes, 

| ibid. 
Lies for citing a man to anſwer in 
the Eccleſiaſtical Court, and not 
delivering a Coppy of the Arti- 
cles, 5. And if the Party be ex- 
communicate, a Prohibition with 

a Mandamus to abſolve him, 14%. 
US 

= J to the Eccleſiaſtical Court 
calling Jmpudent Whore, 7. 

Or — — 61, 220. 
Denied to the Eccleſiaſtical Court 
for calling Old Thief and Old 
Whore, 10. Secus in London, 343, 


52 
In Prohibition on a Suit NOW 
what Suggeſtion is ro be proved 
within fix months, 107 
To the Eccleſiaſtical Court to ſtay 
a Suit there tor Apparators Fees, 
Suggeſting there were no ſuch 
Fees due by Cuſtom, 165 
To Woodſtreet Compter London for 
refuſing to admit a Plea to their 
Juriſdiction before Imparlance, 
180 
The Defendant in the Eccleſiaſti- 
cal Court pleads, that the Tythes 
— another, which Plea 
is „Prohibition lies, 248, 
335 


Granted to the Eccleſiaſtical Court 


where Cuſtom and Preſcripti- 
on comes in queſtion, tho the 
Principal Cauſe belongs proper- 
ly wo that Court, as Church- 
Wardens 
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Wardens Rates, Tythes, Mor 
arics, 
Whether it lies to the Eccleſiaſti Quo (arranto, 
— Court — 2 a 
291 Againſt certain Perſons of the Ciry 
_ t © fora Prohibition quia of Worceſter, claiming to be Al- 


R. 
Recozd. 


upon If a Record be loſt, ir may be pro- 
a Writ CR and where ved to Jury by Teſtimony, 
nor, 347 257 


Recozder. 


See Mandamas. 


What Cauſes may be ſufficient to 
remove a Recorder, 144, 145 


2 Stranger that hath 
nothing in the Land, be made 


Judgment arreſted becauſe Iſſue was Tenant tothe Pracipe ; for a 
joyned only on behalf of the lun Recovery being a Common Al. 
former, and not alſo for the King, ſurance isto favourably ex- 

122 pounded, 358 
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The TABLE 


| Whether a Recovery can be ſuffer. 
ed where the Tail is expectant 


upon an Eſtate for Life, the Te- Retoju. 
nant for Life not being made Te- 
nant to the Precipe, 360 Sheriff amerced for retorning Non 
eſt iaventas on the Writ brought 
againſt his Bayliff, 12, 24 
Releaſe. rerorns that Goods came 


to the Executors hands, & cles- 
See Obligation. gavit , wvendidit , diſpoſuit , & 
ad proprium a ſaum —_— 


Of all Demands, its eſſect, 314 this tantamounts to , d 
vaftævit, 19,240 
Sheriff rerorns upon a H. fa. chat 
Remainder. he had taken Goods, and that 
chey were reſcued from him ; acc 
Remainder , by what 


, 11 
deſtroyrd. 188, 4,188,306, 334+ 34 a= inſt Sheriff for a fale Re- 


No Dus Remanders upon torn of Cepi Corpus, 8 
ſtruction in a Deed, tho — 
times in « Will, 224 


Reputation. 
I do wit een but wy Lord of P. 
Lands parcel of a"Mannor, ſew G. 4 take my Purſe, Ati- 
ſhall paſs in a Recovery under on lics, 59 
the Word Appurtenances, 52 


Dit- 
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Dritercnce berween an Action on not lie when a Stature ur = 
the Statute of Scandalum Max- barcly probibic a thing, 63 


of Slander; the Words in one an Action upon this Statute, 
be taken in mitiori what taking thall be ſufficient 
in the other in the to diſcharge the Hundred, 118 


be peafcrved, Executors upon this Statute, for 

cutting, and carrying way Corn, 

187. This Statute hach been 

Demers. always expounded largely, ibid. 

3 H. 7: cap. 2. A Wie forcibly 

Commiſhoncrs of Sewers and their ied, contrary to this Sta 


\ags ' 
riſdiction of the Airs Sch, Evidence againſt her Husband, 
notwithſtanding the Clauſe in 2.44 
Statute 1; Elzz. cap. 9. 67 +5 Eliz. cap. 4 For uſing a Trade, 
not being Apprentice thereto, 8, 


to a Neighbouring Pa- 
the Juſtices may tax any 

Inhabitans, and not the 
arreſted as whole Pariſh, 359 
other wharſoever, 24 Fac. cap. 26. Of Felony to Per- 


ax 
Ju 


Statutes. * ” 

121d. 

When a Statute makes an Offence 14 Car. 2+ £49. 10. & 16 Car. 2. cap. 
the King may puniſh it by In- . Harth-mony. Smiths Forges 
dictment, but an Information will U pay, 191, 192. So empty 


Houlcs, 


—_— — 


Houles, 
14 Car. 2. cap. 33. Of Printing Se- 
ditious Books, 316. 
16 Car. 2. cap. 7. Of Gaming. Ar- 
ticles for above 100 L at a 
Horſe Race, within this Statute, 


— 


312 A Limitation in Tail, how it ope- 


rates, 378 


Tender. 


253, 254 Tender, and refuſal, is as much as 


17 Car. 2. cap. 2. Of Non Com Mi- 
niſters explained, 
29 Car. 2. Frauds and Perjurics. 
No Promiſe made before the 
24th of June, within this AR, 
339. What Contracts within ths 
Act, 361 
31 Car. 2. Habeas Corpus. Prayer 
mult be made, by ncil, wiih- 
in the firſt Week after the begin 
ning of the Term, 346 


T. 
Tall. 


HO' a Term in groſs cannot 


payment, 167 


328 Tender, where not good, 252, 261 


Teſte. 
Where the Tefte of a Writ before 
it was taken out, is, notwith- 


Tythes. 


May be paid of a Warren 
om, 5. 80 of Doves Fiſh, 
ibid. 


Whethar an Executor 
Debt u . 
for due to the Teſtator, 


JO, 31 


Cu- 


be cntail'd, yet where man Where and what Modus ſhall bar 


hath a Term in point of Intereſt, 
and at the ſame time the Truſt 
of the Inheritance, here he may 
entail the Truſt of the Term 
to wait upon the Inherirance, 


19 

What Words create an Eſtate Tail, 
and what in Remainder contin 
gent or veſted, 2135, 230, 231 

Eſtates Tail how forfcitable for 
Treaſon, 299, & infra. 

A Deviſe to a Man, and the Heirs 
Males of his Body, with a pro- 
vilo it he attempts to alien the 
Eſtate to ceaſe, the Condition 
void, 321, 322 


the Recovery of Tythes i ſpecie, 
32 


7 


dus for Tythe Hops, 
were not known in Nl ti 


Elizabeth's time, 6x 

of VVood, tho' not Fewel, 
payable , unleſs expreſt ro be 
burnt in a Houſe for the main- 
renance of Husbandry, 75 
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Treaſon, Tryal. 


In Coyning and Clipping, the hass. See Henne. 
ment, 254 
For railing a Rebellion in Carollua, What ſhall be Cauſe for new I 
349 What nor, 
Juſtices of Aſſize may try Wa 
mations, tho" commenced before 


Treſpaſs. the Juſtices of a former Aſſizes, 

85, 181 

See Pleading. 2 

Quare Clauſum fregit, and threw 

down his Fences, what Plea in FE, 
Juſtification — 

Continuands in Treipals, where Uenue, 

and where not, 363 


Here a Deed is ar S. 
Wis raed + x nt} 


Truſt. ; 2 igang 
— thereup- 
See Tayl. A Breach of Covenant 


Barwick, the Venue 

A Uk in former time the (ame with from the next place in —_— 
— berland, 

Where a Truſt for Lite, Judgment by Nibil dicit 6 
over, with Power of Revocati- Writ of execu- | 
on is forfeicable, and where not, e 

128, & infra. from whence the tune ſhould | 
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produce Wri „e the Key No likelyhood of an ladiſferenc 
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the lacereſt of the Party mae, 365 
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Ucrdict. 
See Aſſumpſir. 


What Errors and Omiſſions are 
ayded afrer Verdict, 34,100,108, 
109, 114, 126 

Where a Special Verdict refers one 
Special Point to the Judgment of 
the Court, all other matters ſhall 
be intended, 118 
Aſtet Verdict the Court ſhall admit 
any Intendment to make the Caſe 
good, 123 
Want of an averment of Levancy 
and Conchancy aided by a Verdict, 
165 


We. 
See Truſt. 


What Words and Conſiderations 
ſhall railea Uſe, x38, 140, 141 

The uſe of a Fine or Recovery ma 
be declared by a ſubſequent Deed, 


3 
In Caſes of Uſes the Intention of 
the Parties ought to be purſued, 
373, 374. 378 


Uſury. 


The Starute againſt Uſury expound- 
cd ſtrictly, in regard of Broakers, 

8 

No Action of Debt lies ſot the In 
rereſt of Mony, but it is to be 
recovered by Aſumpfir in Dama- 
ges, 198 


W. 
CCager of Law. 

Here admitted, and where 
not, 261 
lndictment of Perjury will not lie 
upon an Oath in waging of Law, 
296 

Way. 

High way and Private- 


verſity, and who 1 
5. . 
tho. 256 
Whether an lndictment lies for ſtop- 
_ OED. 


Church, 
Action on the Caſe for obſtruct · 
ing his way to his Wood, 274 


Wills. 


| A man cannot releaſe a Debt by 


Will, 39 
Wills concerning the Guardianſhip 
of a Child, and not to be proved 


— 
may a 
Lands, 


207 
Where Suirs for given by 

Wills to be, 233 
The Effet of a 


"a Mt. Ms 
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(Uitneſs. Whether a Freeman of a Ciry — 
be a VVitneſs for that City, 
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- 
Statutes 
A Council, Attorney, or Sollicitor, 
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Sir Peyton Ventris K* | 
One of thr Juſtices | 


COMM ON- PLEAS. 


CONTAINING {| 


I | 


Sclet CASE S Adjudged inthe COURT of 


Common-Pleas, in the Reigns of K.CHARLES Il. and 
K.74MESII and in the Three firſt years of the Reign of His now Majeſty | 
K WI LLIA Mandthe late QMA RT; while he was a JUDGE inthe | | 
id COURT, | 


With the Special PLEADINGS to the fame. 


SS & & MW 


Several CASES and PLEADINGS thereupon in the Erchequer-Chamber | 
upon Writs oft E RR O Rom the King, kench. 


| 
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EI 
Together with many remarkable and curious Cales in the Court of Chancery. Z 
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W hereto ze added 
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SECOND PAR IJ. 


DAMS v. Croſs 
dlleſon v. Marſh 
Anon 5 35,39,45:46, 47.48.58. 
73, 117. 154, 171,172, 

17 }, 174; 180, 194.195, 

196,214, 215, 216, 218, 

262, 346, 347-349, 351, 

353» 858, 359,361, 362, 


Ailes v. Wenman 
Barney v. Tyſon 
Bathurſt's Cale 
Baynton v. Bobbet 
Bealy v. Sampſon 
Beaumont v. Weldon 


Beverſham's (Sir William) Cale 345 


Biddulph v. Daſbwood 261 
Rird v. Bloſſe 361 
Blake v. Clattie 73 
Bland v. Haſelrig & af 151 
Bliſſe v. Fra 63. 67 


Blais (Charles) & a v. Dame Jane 
Blois, and Jane Blois, Infants 347 
Bockenbam wv. Thacker 69,7 1,74 


Bond wv. Moyle 106 
Bonham v. Newcomb 364 
Bowyer v. Miluer 57 
Bractes v. Liſter 84 
Bright v. Addy 195 
Broadhurſt v. Richardſon & al” 349 
Browns v. Rands 156 
Buckler v. Millerd 107 
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0 F T H E 


PEEADINGS, 


N 012.46 


SECOND PART. 


A 
Actions upon the Cafe. 


| 92 1 Special Judebitatus 
J Alfump/it ER an Attor- 
The Plainti 


That whereas 
TS was to the Plaintiff 
% certain Sum of Monty ex 
ceeding r l. and che Deſendant 
ns indebred to the ſaid T. S. in 
11 L ax? es cirtiter, The Defer 
dant promiſed, That if che Plain. 
tiff woold procure an Order un 
der the err 
payment of the Money which 
owed the {aid T. S. or any part 
thereof, that · then he would pay 
| the (ame and avers that he pro- 
cured ſuth Order, and ſhewed ir 
en and requeſted 
* payment, which he refuſed p69 


= 


After A tho Defendant de- 
the Declaration 70 

E a joyns in the Demur- 
| 71 


a Common Carryer, for 
ing Goods delivered him ro 


Carry 75 
The Plaiatiff declares that the De- 
fendant is a Common Carrycr, 
and A 1001 2 Cuſtom of 
England, and t r 
the Goods deliv to him, to 
be Carried from B. to Lander, 
and that he paid him for the Car- 
riage, and the Deſendant loſt them 


| 75.76 
Iſſue thereupon 77 


3- Againſt a Sheriff for Returning 
Null Bona upon a Special Out- 
Ys | when the Party had Goods 


84 
b The 


2. 


— —— — —— 
ꝓꝙꝗw — — —— — 


A TABLE of the Pleadings, 


——— 


The Declaration ſets forth the Special and fourth Promiſes he pleads 
Matter 255 
ſecond Promiſcs, 

ber 


| Fo? Stopping up a Foot way 18 5 _ 
The Plainaff Declares That be 


Ts ers ge Yr 
to his fac e; and 7. Foz Words, (vis.) Papiſt and Fen- 
the Def to diſturb him in —frower 263 
his way dug Ditches and Tren- The Plaiatifi declares, that be is a 
ches croſs the Way — — Proteſlant, and never 
Hed ogy Fences i it. Kemi Religion 
of his Way © 186 and did his Duty 
6. Tridrbftatas Affuttipllt upon tiff. and of his bei 
vera! Promiſes, . of Pari 1 
For Moneys had and received for ex altexiori. malitia other Words 


the Plamtitis afc. 1 2 * 264 
n for the Deſen · The Deſendant pleads Not guilty x65 
Fot Money borrowed of the Plaintiff RF iff declares 

Ve 254 fora of Wine. 
rer Money due to the Plaintiff for Anather Indebitatus ,, as well for 

the Arrcarages of an Account. | and Tobacco, 

The Defendant hath not paid che as for Hotſe Meat. 

1 tho requeſted, 482 meruit for Meat, Drink, 

a a — 

As to the firſt and ſecond Promiſes, . path, nf pi yk 

the Defondant pleads Now aſſump- riff as an lankcepes 279 
fit infra ſex annoz ; as to the third 10.4 44 


| 


C 
Carryer, Action againſt hin 
Vid. Anfonon the Cale, 2. 


Clauſum kregtt. 
Vid. @rrion on the Caſe, 5. 


ber to th Plea ; Joynder in Covenant. 
Demurrer 281 
NM art by the Executor of 
an BER rad Wewnting, « Biſhop, againſt the Exe 
ä  -_—— 
K 38 71 
The Declaration ſets forth the In- 
, Ati e - Be wk the Onptes 2 
| | i 0 i 
aeg, them Mo * Yield 
ovenants to repair, 
Vis: Covenant, 4. 5. up : The Leſſees Entry, &c. 5 1,52, 
4 ; 75 $ 
200 1 | And the Breach in - 


the Chancel, Fc. ro be out of Re- 
pair. Profert in C the Leaſe 


B The Declaration ſets forth, That the 
Deſendant Covenanted pro & ex 
wem c. 1. 2. — — 


ene 


- BpLaw, vid. Debt, 7 of Treſpaſs in the Common Pl, 
— a 


A TABL E of the Pleadings, 


rr 


_— 


4 By an Aſſignee of an Aſſignee, 
againſt an Exccutor 117 
The Declaration ſets forth the De- 
miſe”, and that the Defendants 
Teſtator Covenanted to pull 
down three old Houſes, and build 
three new ones in their room, and 
to keep the lame in good repair, 
and ſo deliver them up at the end 
_ of his Term 119 
Sers forth the Plaintiffs Title ro the 
Reverſion by Allignment from the 
Leſſor 119,120 
And that the Tenant for years Ar- 
rorned Iz1 
That the Tenant in ſſion dicd, 
and left the Def: his Execu 


97 

They aver by the Te- 
ſtator in his life time, and ſince his 
death by the Plaintiffs, and aſſign 


Breach in fads, for 
one of the new crected 
fall down, before the 
end of the Term, and other de- 


Demurrer 

Ps * A -- 31, LS 

5. Anainſt che Aſſignee of nn Fae- 
currin 118 


&c. bu Wig ts 229 
Wich a Clauſe of Re entry, and 
Covenants 130 
That the Leſſee A made his 
Will, made the Aſſignor his Exc 
trix, and died: That ſhe 


aſſigned over before any Rent duc 


5.81 209 5 4212 
De mutter to part yn- 
der in Demurrer , for 
the other part 2 


1 
— — 


Contained in the Second Part. 


— — — — — — 


Ceſſet executio Brevis de Inquirends He ſets forth the Uſurious Contract, 


de dampnis quouſque the Demutret 
be derermined 234 


Profert in Caria ; The Demiſe. 
Habeadim, Reddendum ; The Cove 
Plaintiſſs part 


173 


to Covenant ; 
refuſed it- 


Demurrer 
276 


- The 


the Money lent, and rhe Bond in 
queſtion gre fot it ; and that the 
Money Forbearance exceegs 
the rare of 61. per Cent. $81 
Plaintiff Replies, That the Bond 
was made by a Scriveher in his 
abſence, who miſtook rhe Con- 
dition, and Traverſes the Cor- 
rupt Agreement. 


part The Deſendant demurs to the Re 


plication. The Plaintiff joyns 82 
. Debt upon a Bond, tb petform 


an Award 110 
The Defendant craves QOyer of the 
Condition, and pleads that the 
Arbitrators made no Award; but 
that they named an Umpire, who 
made no Award by Writing or 
Word of Mouth 111 


The Plaintiff replies, That true it is 


that the Arbitrators, nor the Um- 
pire by them firſt Choſen, made 
any Award, bur refuſed ; where- 
upon the Arbitrators choſe ano- 
ther Umpite, who mad an Award 
within the time limitted 112 

The Defendant demurs ſpecially , 
and aſſigns for Cauſe , That it 
does not appear by the lica- 
tion that the Defendant had No 
tice, that the Arbitrators had 
named the ſecond Umpire, or that 
he had any Authority ro make 
any Umpirage. 

The Plaintiff joyns in Demurrer 113 


3- Foz Rent againſt an Executrix, 
upon a Leaſe parol 176 
The Declaration ſets forth the De- 
miſe to the Defendants Teſtator, 
of the 47 part of two Corn 
Mills and of one Mault- Mill un- 
der the ſame Roof, to hold for 
one year, & fic de Amo in annum, 

EC as 


— — ” ä —L — 
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as long as both partics ſhall 
plcaſe , paying Monthly for the 
ſame the Sum of 60 f. 4 d. e. 
ſo long as the ſaid Teſtator ſhould 
hold the Premiſſes; and ſhews, 
that he entred and held it for ſo 
: and that the Rent is due 

u 

7 


id for ſo many Months 
pe attio accrevit 176 
He allo ſets forth another Demiſe 
from your 4 — ſo as —— 
parties ſhall at the yearly 
Rent of 20 jrobe paid Quarterly, 
Er. Portions, the Tenants 
ry, the Rent arrcar, per quod 
actio accrevit. 
Another Demiſe at Will laid, Entry. 
Rent arrcar, Adio accrevit 177 
Another Demiſe at Will laid, of 
75 part of another Mill , , 
ent arrear, Adio accrevit ; 
The Teſtator in his Life time, nor 
the Exccutrix poſt mortem , have 
not paid 178 
The De ſendant pleads in Abatement, 
That the Tenant died Inteſtate. 
and that Adminiſtration. was 
graated to her,and therefore ought 
to be ſued as Adminiſtratrix, and 
not as Exccutrix 178 
The Plaintiff replies , That the De- 
before Fo — | = — 
ſtration to har. 
The Defendant demurs to ogy 
cation. The Plaintiff joyns 179 


Debt upon Bond. The Defendant 
craves. Oyer of the Condition , 
which is to perſorm an Award 219 

Pleads, That the Arbitrators made 
no Award. 

The Plaintiff replies, and ſets forth 
a a in not paying a 
— Sum of Money — 
; 220 


The Deſcendant demurs. The Plaintiff 
joy us 121 


5. Debt upon a Sheriſſs Bond 234 

The prays Oger of the 
Condition, which was to appear 
in Chaxcery to an{wer a Contempt. 

Pleads the frame of 23 A6. That 
an Attachment iſſued out 


ppcarance 
Contra formam Statuti pradidi, 
fic ſcriptum Obligatorium illad, Cc. 
vacuum in lege exiſtit. _ a 
The Plaintiff demurs to the Plea. 
The Defendant joyns 


The Plaintiff replies, and ſets forth 
an Award made ore tem 240 
Notice of the Award , 


Debt upon a By-Law, made by 
= — tn 


3 
Town of G. 1s Ant igas Vila..n 

ion time out of miad. 
r and be implead- 


Cuſtom to elcct a Bayliff annual! 


Derr 
The By Law ſets forth, Forbeitiss for 
che Breach, —_ 

The 


— — — 


Cont ained in the Second Part. 


The Defendant elected Bayliff for 
the year then next following, who 


refuſed to execute the Office, per I 
quod Attio accrevit. 
The Defendant pleads the Act of 
13 Car. 2. 144 Etroz. 
Adee thee be is, e n. in de Rete 
t , ar r. 1, in er 
— was a Proteſtant Chamber. 
Diſſenter , and had not received The Style of the Court 286 
the . to the The Weit of 237 
Rices of the Church of Zug/and, The Return of che Writ, | 
within a year before his ; The Memorandum ard Declarition in 
that the faid Election (by vit 4 ſpecial Achon of tic Caſe, for 
tue of the ſaid AR) was void. not grinding at an Anciene Mill. 
The Plaintiff demurs. Seiſin of the Mannor and Mill. 
(The Defendant joyns 246 The Plaintiff Farmer of the Mill, 
| baut & hbabere eit the 
8. Debt for Rent upon two ſeveral Toll 288 
Demiſes by Leaſe Parol 249 : 
The firſt Demile. 
ion, Hebendum, Reddendum, 


Exception | | 
Entry, Rent arrear, Ale accrevit 
250 


The fecond Demiſe, Exception, £7; 
4 The Deſendant impar les, 8 
ales, Verdict for the Plainciff 


—_ 
Paſtes, 
The 


Ihe Fleet tn the cheques Cham- 


ber 140 

The General Errors aſſigned. 

A Stire fatiay ad andliendan Errores 
prayed, and awarded. 

The Deſendant in the Writ of Error 


appears and pleads is null eff 
Erratum 291 


- 2. Che Placita in the Exchequer 
Chamber 


The Weit of Error 296 
Plaintiff joyns in demurrer 253 The Neturn of the Weit. 

The Placita 4 «2 897 
- Diſtreſs and Abo. The Memerandam , and Declaration 


u an Tnland Bil of Br 
— = ih » 


j 


— 


14 


— - 


. 73 


» 
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The Cuſtom ſer forth 7 That any 


Merchant, or other perſon , ve 
Ordini ſuo, Japer viſum acceptavit, 
or ſe 


& fic per Indorſamentum appunitu- 
aret, pro valore recept. Gc. Upon 


Refuſal to pay, the Merchant or 
other perſon to become chargable 
2 


Avers, That the Defendant being a 
Merchant at N. drew a Bill upon 


S. in London, 
— — * yn — 
The Bill preſented to 7 8. and ac- 


cepred by him. 
P. —— — 


J. S. had Notice, and the Money 
demanded of him ; but refuſed 
payment ; of which the Defen- 
— 

A , 
upon promiſed 
tho? 

The Defendant Proteſlando that 
is no 
That 
th. Defendant the Money in que 
ſlion, the Ki , to 
the intent it be paid 

the King, and the Defendant at 


and the Money paid thereupon. 
Averment of ana & eadem perſona 


04 
Et wmna & eadem Billa; . 
cadem Summa. 
The Plaintiff demurs to the Plea 
eſpecially, Cauſes of demurrer. 


98 The Defendant joyns in demurrer 


304 

Eleven Continuances 304,305,306 
Sd rs. end — 
ved by Act of Parliament 1 W. 


& M. 
ö 
A Writ of Enquiry awarded 306 
The ifirion return d. 


Inquiſition 
Damages found , Judgment for the 
Plaintiff 307 


EE —ͤ— — ee — 


Mill and Coll. 
Vid. Erroz, 1. 


Outlawzy pleaded, 
Vid. Action on the Caſe, 8. 


— — — 


8 


Shews 


The Plainciff demurs to the Cont 


Coritained in the Second Part. 


— i, 


the Alienation und the pur 


(32,133 


III ” 
7 granted an Annuity t 
the Anceſtor of the Avowant 
and his Heirs, iſſuing out of cer 
tain Lands * Locus 
in quo was parcel! , with power of 
DiltreG, Conditionally to be void 
upon payment of 1004, on a 
certain day then to come, which 
| was nor paid, &. 145,167 
And for ſix years Rent Arrcar t 
Diſtreſs was made , which the 
one Deſendant bene ad vocat, and 
the other ue cognoſeit , as in 
the Lands charged with the Di- 
ſtreſs. | 4 
The Plaintiff demurs to the Avow- 


143 
3. Che Plaintiff declares for takin 
+ his Colt. &c. 40 


The Defendant avows for Damage 
cant ; and (ers forth, that E. A. 
ſeized in Fee, demiſed the 
Locus in gao to the Avowint, to 
hold ar Will. a 
Thit he centred and was poſſeſt, and 
took the Colt Damage feſaxt ; 
prays Judgment and a Return, 
ind Coſts and Damages, according 
to the Statute. 


/ The Plaintiff pleads in Bar to the 


Avowry, That E. M. demiſed the 

_ Locus in quo to him before the 

Demiſe to the Defen- 
dant, to hold for 6 years. 

That he- entred and was polleſt; 
and that rhe Defendant took his 


le there, ab/que her that E. A. 
r 48 
. hath. e Th 


forma, ig he 


The nt demurs generally... 


The 


joyns 111 
d 4 Che 


2 TABL E of the Pleadings, 

- The Sheriffs Return, That there 
were no Tenants of any of the 
Defendants Lands at the time of 
the Judgment, or. at any time 
ſince quibus Scire fac poſſunt 

108 

A Teſbatam Scire fac to the Sheriff 
of Norfolk, 

The Plaintiff and a Ter-tenant ap- 

+ pear at the Return. 

The Sheriff Returns, That he had 

99 ſummon d P. S. who was then 


Tenant of Lands — 


eee 


That the E 
Reverſion, 


cent to the el as Heir at 
Law; who diſtrained ſor Rent 


arrear 225 
* prædictam tertiam . partem , 


And avers, That C, is hay P 
In Bar to the Avowry 
Confels the * in f ole ofthe Fi 
of one — and 
2 of t pm 
2 7 lenſes ip! oh to put 


the; Locus in 
EEE, cn 
ants to the Bar 


The TDs urn in Demurrer, 


Pk bo h Bau . | 
"UE, $01» 77 | 
Slander. 


The chill, at. che Re... 


Contained in the Second Part. 3 
* Tue Defendant joyns in Demurret 


; 93 
Treſpaſs for Aſhu 
2 Aſſaule , Battery, 
Vide Adlon on the Cale 7. Wounding and Impriſoament - 
189 
| to the Vi & armis, ET vaters 
Special Werditt. tionem, the Defendant pleads Not 
| guilty, and Iſſue thereupon. 
Vid. Grover 2. At to the reſidue of the Treſpaſs, 
— .. pes that heobraitig judg 
ment aguninſt the in the 
T Common Pleat, in un Action of 


1. Keſpals the Defen- 
dant cum G. F for 

a Vi & armis, and 

ing lis Cattel gene 


— 2 mn . &&- contra 


90 
The Defendant , as to the Yi & 
arm, and-contra pacem , 
Not guilty. | 
And as to the reſidue of the Treſ- 
paſs, he pleads a Seizure by vir- 
tue of a Fieri facias out of the 
Common Pleas , and the Sheriffs 
Warrant thereupon, and that the 
| Cacrel wete appraiſed at 11 [being 
tho true Value, and derain'd until 
the - ſaid Sum was paid to the 
Sheriffs Baily, for the uſe of the 
{aid Sheriff, pro delibetatione 
\ aver ioriims,- bene lieuit which 
the of rhe faid Tre(- 


was 
lter ber that he is | 
— he (ad | 91, 


1200 „ 92 
The Plaintiff demurs , and affigns 
for Cauſt, that the Traverſe is ill 
' wp — 11 J 
ou to have id co 
e ce e ler 


[ndebiratus Aſſumpfit + which 
Judgment was afterwards fer 
aſide and vacated : bur before it 
was vacated a Ca. /a. was ſued 
out thereupon, directed to the 
Sheriff, who made his Warrant 
to the Bayliff of che Liberty 

199 

The Bayliff takes che now Haintiff 
thereupon, and had him ia Cu- 
ſtody until he paid the Money, 
gue ſunt idem Refid”, Tranſer , 

aal & Impriſentt” , and Tra 
verſes, that he is not guilty of any 
other Treſpals, & e. 

The Plaintift _—_ That the now 
Defendant ( Plaintiff in the 
Judgment) was an Attorney, 
whole Duty is to enter Judgments 
fairly and honeſtly,and that he in 

' deceit of the Court entred the 
Judgment, when he ought not to 
have done it 197 

And that afterwards , on the Exa- 

mination and Conſideration of 


the ſaid Entry, faid Judy- 
judged void ab initio 192 
The now Defendarie (Plaintiff in 
the Judgment) conſeſſeth the 
Matter, and faith, that he ap- 
pointed the Judgment to be duly 


Entred'; but by defaule of the 
Clerk 
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Clerk it was ered irregularly , That upon Not guilt pleaded, the 
Abſque hoc that it was Entred b Iſſue came to a Trial, and the 
the Haid now Deſendant falſo Jury found 2 Special Verdict 

fraudulenter in deceptionem Curie 160 

bas ibid. Which they recite at large: 

—— — demurs. That the —— of the Goods be- 
8 endant joyns 193 came a Bankrupt. 

AK mY | That a Judgment was recovered 
againſt him for 10004, and a 
Fieri facias iſſued out, which 
25 livered to the Sheriffs of 

cM, WP ſeized the Goods in 


; Ra ES and before Sale, 
pt | a Prerogatiye: Proceſs iſſued out 

ſuch Goods, which came to the againſt the Goods, which is re- 
hands of the Defendant , 6z cited adn. abr | 

That the Bankrupt - exerciſed the 
Trade of ja Vintner , and became 
lndebted to ſeveral Perſons. | 

That he departed from his Dwel. 
ling-Houſe , and became a Bank- and the Money elbe o the 
rupt. — — ' — ä 

That the Creditors Petition d the A Commiſſion of 
Lord Chancellor. . 

The Commiſſion ſucd out 64 

The Commiſſioners find him a Bank- 
—— A 1 
Plaintiff Al 

A Comrerton of the aid Goods by 
the Deſendant obo FS ©... 

The Defendant demurs to the De- 
claration. 

The Plaintiff joyns in Demurter 66 
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W E all knowing the Great Learning and 
Judgment of the Author, do (for the 
Bencht of - Publick) a prove of and allow 
the Printing and Publiſhing of this Book , 
Intituted,T he Reports of Sir Peyton Ventris Kr. 
Late One of the Falle, of theCourt of Common- 
Plcas. 
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Craw verſus Ramſcy. 


an of Lands and the of Ki 
N . an Rector y of Kingſton upon 


4 
England 1 May 1618. Chey alſo find, that at the 
10 Car. 1. in Ireland it was Enaned, Thar all 
Scrrtiſh Nation ſhould be teputed the Kings Natural 


Subjects to all intents, conſtruftions and purpoſes of that his Realm 
of - Born there. And they find the Act of Parliament 
at large. 


D Nicholas 
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Eat of Holdcrncls ) was N 


ig. Jacobi,” and purchal 
Lands and Rectory tn queſtion ; and being leiled zz ac by Inden- 
ture Tripartite, between him of the Firſt part, Dir William Cocke 
and Martha his Daughter of the Second 
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Hill. Anno 21 & 22 Gar. II. in C. B. 


Again, I the Naturalization in Ireland will ſer be in England, 
the Ticle appears foz the Daughters, the Heirs of Robert the 
tideſt Don; fog tis found that he died, but not when, ſo it might 
be aſter the Act of 10 Car. 

Tyrrell , and Vaughan Chief Juſtice , differed in theſe two 


As to the Firſt, They ſald it would be intended; Patrick entrey 
foz a Verdict that leaves all the Batter at large to the Judgment 
Court. will be taken ſometimes by latendment as well as 
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Caſe. 
As 
Foz be 
ſo contrary ; then the Diſcent 
ts the Incapacity of their Father. 
And tho found foz the King the Court ſhall 
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Courts are intruted with his 
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Ticle found foz a Stranger. 
deld ( notwithſtanding theſe Omiſſions in the 

t might be given fo2 the Plaintiff. 
was of Opinion, in the Principal Matter, foz the 
ff. In his Argument he conſidered of divers kinds of 
Allegiance natural and acquired, which was either local 02 legal; 
As when a man is Swozn in the Leet, Denizarccd by the Biags 
Letters Patents, obtained by Conqueſt, oz Nacuralized, which Natu· 
ralization muſt be by Act of Parliament, and cannot be limited 2 Cro. 
539. 1 Inſt. +29. who is to all purpoſes a Natural! bon Subject. 
An Jndiament of Treaſon again fuch an one is contra nituralem 
ligeanciam. Neither can it be confined to Place; foz tis due tu 
the Natural, and not to the Politick perſon of the King, Mo. 790. 
And the Plea of inſra rr lui Angliz was rejected in 
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SHED 
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King to 

Party to 

they may be 

tences in the 02 Civil Law 

not always thing not to be Law, becauſe it is incon- 


nt ; but that foz which there is, neither Practical Cuſtom, Ju- 
Precedent or Act of Parliament to warrant, may be well judg- 


FH 


ſo. 

and Archer in their Arguments did much inſiſt upon the 
penning of this Act,where the Bakers did ſeem to intend 
of this Naturalization fhould be confined to Ireland ; 
recites this, Your Majcſtics Realm of /re/and will 
de much impaired for want of Scottiſh Planters, and that 100000 
were planted in the Province of lter; there it enacts, That they 
U Scoctiſh ſhall be deemed Your Majeſty's liege Subjects of 
of Ireland, and this your Realm repeated almoſt in 
every Clauſe, which would loſe its fozce if the naturalization ſhould 
de confirued to dave a larger ertent. They alſo took notice of 
the Pzoviſo of the Act, That ic ſhould not extend unto any Lands 
whereof any Office was found for the King, and ſeiſed into his 
hands: And here was an Office found 17 Jacobi; they alſo mentt- 
oned the Statute of 7 Jacobi c.z. which Enacs, That the Bil of Na- 
curalization ſhall be twice read, unleſs the Perſon hath ceceived the 
Sacrament within a Month before, and allo taken the Oaths of Alle- 


gience and Supremacy. To 
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Tcrmino Sanctæ Trinitatis, Anno 21 Car. IL 


In Communi Banco. 


Thoms Harriſon & Ux verſes Dr. Burwell. 


N an Action foz ſuing in the Spiritual Courrafter a Ptobtbition 
ſued out and deltvered,the Plainciff ſets fozth that by an Act of 


riffs intermarricd; they ſay that he and the were free from any Bar- 


riage 02 Contract with 
ſolemnized accozing to the Ozvers and 
and that this is a good Barriage by the Laws of God and Man: 
and that A. B. a Notary intending to viſſolde this Barriage (con- 
trary to the ſaid Act ) cited the Paintiffs, befoze Dr. Burwell, and 
artic'ed againſt them in this manner, That within the juriſdicti- 
on. &c. (reciting the Alliance. &c.) and that the laid 7. H. took 


the ſaid June Abbot to Wiſe, de fatto, cum de jure non potuit nec de- 
buit, and fo they committed Inceſt, &c. Dercupon Or. Burwell 
Demucs and pzays a Conſultation, It had been divers tunes 
argued at the Bir, and now Vaughan Chick Juſtice delivered the 
Dpinion of the Court in this 3 | 


Vaughar 
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Vaughan. *Tis the pleaſure of my Bꝛothets, that 4 deliver their 
— in this —— and mw — —r — — — as 
t Opinion only, but as t mon of all the Judges ol Eng- 
land; fo they have met together by the Bings Command ſeveral 
times to debate and conſider of this Caſe, and they all agree that 
no Conſultation be granted: is a Caſe 
on, and perhaps the only Caſe which has 
ſince the Statute of 32 H. 8. was made; 
concerning it, Man's Caſe, x Cro. 228. Mo. 907. 
d Remington's Caſe, 81. 
pꝛemiſe, 
Law, 
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45 


give 


82 


15 


expꝛeſſed, be, viz. as ſollicitation of any Momons 
leer than theſe, and foz Inceſt which is greater: 
undoubted evidence, that the Tempozal Courts uſed 
&c. and the ancientneſs of that is unqueſttoned; but 
they did bozder in their Pzohibitions, lometimes upon t 
which were Spiritual, which they ought not to have done: 
was no time but in which ſome Marriages were lawful and ſome 
unlawful ; but if a man were fozmerly queſtioned about ſuch a 
matter, he bad no relief from the Tempozal Courts. By tbe 
Ancient Common Law, Marriages were unlawful as far as thep 
had names of Kindzed, viz. to the fourth Degree, from Couſin 
Germans incluſively, and therein it irritated the Civil Law ; 
but in the Council of Lateran, under Pope lanocent the 3d 
it was 02dained thus, Sancitum eſt prohibitionem co ioni 
conjugalis quartum gradum non excedere, and ſo it tands in all 
places under the Common Law at this dap in Popiſh Countries; 
with 
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with is it has recetved alteration by this Dtatyte, in this mat- 
ter there is a Keaſon very much ſticks with many, viz. That 
the Temporal Courts are not skilled in the Laws by which this is 
to be judged, and therefore that it is not fic that they ſhould de- 
rermine concerning it; 'Tis true, the wozd Cognitio ſignifies both, 
but yet there is a great difference between Skill and Cognizance, 
But J ſay further, That the Tempozal Judges map weil enough 
bave both; fo2 though the knowledge of the Canon Law be not 
adequatum ſubjectum to a Common Lawyer, yet tis commune 
ſubjetum. 

There are four Statutes which have made great alteration in 
the Cogniſance of this matter, 25 H. 8. 22. 29 H. 8.c.7. 28 H. 8. 
c. 16. and this of 32 H. 8. c. 38. 

The firſt indeed is repealed, becauſe it was interwoven with 
matter of Succeſſion of the Crown, &c. which was (ct aſide. But 
Second, viz. 28H. 8. cap. 7. 


of Marriages within the Degrees of Marriages 

s Laws, that is to ſay, the Son to marry the Mo- 
carnally known by his Father, the Brother 
ather his Sons Daughter, or his Daughters Daugh- 
he Daughter of his Father, procreate and 
er the Son to marry his Aunt, being his 
Siſter, or ro marry his Uncles Wife, carnally 
ncle, or the Father to marry the Sons Wiſe, car- 
his Son, or the Brother to marry the Brothers Wite, 
y known by his Brother, or any Man married, and carnally 
his Wife, to marry his Wives Daughter, or his Wives Sons 
his Wives Daughters Daughter, or his Wives Siſter. 
{ages are declaredto be plainly pꝛohibited and de⸗ 
Laws of God, and not to be diſpenſable with by 
d therefoge tis enacted that no perſon ſhall thence» 
within theſe Degrees, what pzetence ſoever ſhall be 
made to the contrary thereof : And in caſe any perſon have mar- 
ried within theſe Degrees, and by any the Archbiſhops oz Yint- 
ſters of the Church of England be ſeparate from the Bond of ſuch 
Unlawful Barriage, that every ſuch ſeparatton ſhall be good, &c. 
And in caſe there be any perſon thus married, and be not ye* ſe⸗ 
parate, that every ſuch perſon ſhall be ſeparate by the defin."tve 
Dentence and Judgment of the Archbiſhops, Biſhops aud other 
Miniſters of the Church of England, &c. and by no other Power 
02 Authozity ; and that all Sentences and Judgments given, 
and to be given by any Archbi(Q<op, Biſhop oz other MBiniſter of 
the Church of England, &c, ſhall be definitively firm,good and ef- 
fectual to all intents, and obſerved and obeyed without fuing any 
P}ovocations, Appeals, tl” Is 02 other Pzoceſs from, 02 
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that the wozds of the Statute do not run ſo as 


commonly it ſeems, fo if the 
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c. 12. *'Tis very obſervable, and perhaps it has no 
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THER: ho: 


—— ( 02 againſt ) the 


mentioned in this Act 


to the Court of Rome, to the Dcrogation thereof, o contrary to the 
to every tndtoidual Probibt 


his Father, or to marry hi s Wi 
—— &c, this indeed is not particularly 


obſerved 


24H. 6. 
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In neither of theſe two Acts is there any Power given to the 
Temporal Courts, to makt any alteration as to the Canon Law; 
0z God's Law; but it was referrcd to the Canon Law, and the 
power of Diſpenſing de ſacto leſt in the ſame ate as befoze * 
And Diſpenſations were granted in thcſe very particulars , which 
the Statute ſaps ought not to be done. 

Third Law which concerns this Caſe is the 28 H.8. cap 16. 
againſt Diſpenſarions,&c. from Rome, by which all Marriages which 
ſtood upon theſe Diſpenſartions became abſolutely unlawful ; fo? 
the Diſpenſations are made thereby clearly void, #c. and therefoze 
there is a pzoviſlonal Clauſe in it. That yer notwithſtanding at 
he moſt humble Pericioas of the Lords and Commons. &c. all 
and folemnized — = zoth of November. Amo 
Kings Reign, Ec. w is no Divorce or . 
by the Eccleſiaſtical Laws of this Realm , and hes 
be not prohibited by God's Laws, limitted and declared 


y Scripture ſhall be, &c. good, &c. and reputed, taken and 
c. as good, &c. if no impediment of Matrimony had ever 
them that have contracted and folemnized ſuch Mar 


by 
adjud 
been 


befoze the Statute was 
Biſhop of Rome had entangled and troubled the Kings 
Juriſdiction, and unquieted his Subjects by his Wlurped Power in 
making that unlawful which by Gods Word is lawful in Marri- 
ages, &c. Thecefoze (as the Statute (apa ) it was thought con- 
veme:.t that two things eſpecially foz that time ſhout be with 
diligence provided fot, 

Firſt. Whereas divers Marriages had been diſſolved upon pretence 
of Precontrats not conſummate by Carnal Knowledge, that ſuch 
Marriages ſhould be good and indiſſoluble notwithſtanding any ſuch 
Precontract. But this Poiut is Repealed by te 2 Ed. 2 1 

kcondip, 
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Secoavly, and this concerns the pzeſent Caſe , Whereas allo 
Marriages were often diſſolved and brought into great incertainty, 
by reaſon of other Prohibitions than Gods Law admitteth. Foz 
—— of the Biſhop of —_— lucre invented Dil- 

ations, the granting whereo always reſerved to them- 
fetves, as in Kindred and Affinity between Couſin Germans, and 
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Now if this Statute gave no other diremion 02 
this matter, there was no reſtraint o pzobablility, 
might and would extend the Prohibition of Marriage 
the Canon Law. Aliſo, if the meaning of the 


85 
187 


pꝛohibited by the Levitical Degrees are but a part of 
p20htbiced by Gods Law, and the general Erpzeſſion 
ſerved the turn. CTis certain, the Statute meant to make 
Marriages without the Levitical Degrees lawful , ercept ſome few 
which arc excepted hete by the wozds, Gods Law except; and in the 
fozmer Statute by the wozds, Or otherwiſe by the Holy Scripture. 
Foz who will ſap now, taking the Wozds ſttatnedly and literally, 


81 


that no Marriage ſhall be (et aſide ſoz impotency of Generation, 
02 plurality of Yusbands and (U1ves, 02 perhaps Avultery ? 
There 
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are ſaid to be prob 
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Naked neſs. 
But 


ot thy Fathers 


his Wife , ſhe is thine Aut. 
And if a man ſhall 


ted not by Leviricus 18. 
he hath uncovered his Unclcs 


ſhalr noc uncover the Nakedneſs 


Thou 
: thou ſhalt not approach to 


— by Leni 40 ver 10 where the words att 


> Marriage phobib 
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But certainly this Caſe is no Prohibition, it et ves only to declare 
the Puniſhment; foz the immedtate next words are, They ſhall 


dye Childleſs. Chis laſt Text is expyefſed vice verla in reſpect to 
firſt ; but tis the ſame. 


Uncle is an Uncle as well as an Immedi 
is forbid to uncover his Uncles Natedneſs, Levao. 


German ts callcd an Uncle. 


As to the Argument 4 ſortioti, whether oz how far Nara is to 
be received J Hall take notice pzeſentty. 

T here is one thing J muſt obſerve , (viz. ) that Churchmen 
ſhould not objec to us, that this is Falcem immittere in alienam 
Meſſem; becauſe were it not (02 the Statute, it would be hard to 
make out by perſons of what Learning ſoever , that we are 
obliged to the Levitical Degrees: Foz we are not bound by the 
Judicial Law, and how comes this part of it to be diſtingui ched 
from the reff, J mean thoſe of the Levitical Degrees, which are of 
the Judicial, poſitive Law only 2 Foz there are ſome of theſe De- 
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grees 
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grees ſuch, as that Marriages within them were pzohibited from the 
begtnning of Time: But the Law of the Land, (viz.) 28 H 8. 
cap.7. has declared, That all Marriages within thoſe Degrees are 
prohibited by the Laws of God ; (indeed the Statute in its decla- 
ration does include all that 4s p2ohibited in Leviticus:) But 7 
mut obſerve too, tha: the Statute voes in this particular declare 
moze and otherwiſe than {s declared in the Scriprure ; (viz.) the 
Statute declares generally Marriage with a mans Brothers Witc 
to be bired by Gods Law; but cis certain that was not (a 
g pzohibited , foz it was with this Circumfance , II the 
Brother had Iſſue ; fo2 if be had none, the Brother was commanded 
to take her to Wife and raiſe up Seed to his Brother, Deut. 2 5. ver 5. 
Matt. 2. vera. Mark 12. ver-19. Luke 20. ver. 48. But now 
this is abſolutely pzobibited by our Law, tho" but qualified by 


theirs. i 
Another is ſatd to be pzohibited, (viz) To marry a man's Wives 
Siſter : But that was not fo among rhe Jews, where this was the 
Practical Law ; but it was only duting 
Lev. 18. ver. 18. Neither ſhalt thou 
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thzee particulars) is the ſame 

, and pzobably at the firſt this Table 
Now the firſt is of incomparable 1 — = 
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dad Moſes's Authozity, Marr. 23. ver. 3. but the others were a 
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, Levi 20. ver. 9. and allo be that was 


2 of them, Deut. 2 x. ver. 18 
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Parent has ti t like ovcr the Son too ; becau'e the Grand Parent hath 
it over the Immediare Parent. 


on, at ſeaſt in ſome degree, is againſt 


marrying their Daughters, &c. 
J will cite one of the greateſt Human 


patentum cujuſcunque gradus 
nam upetiot eſt lege matrimomii cam reverentiam 
poteſt prxeſtari mac quam natura cxigir, nec parri filia; quia quan- 
quam talem 
The Reverence 


bolds 
the ſame 
little 
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15 
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they were (o called, (via.) They, the agnati, att legirimi Tutores 
of the Brothers Children; and this appears by Juſtiaian: But 
dam abſurd (5 it to apply this to this Puter? Why, by the 
ſame Reaſon the Guardian in our Law can't marry his Ward, let 
the Degree be what ic will. 

ObjeR. The Canon Law does prohibit the ſame alſo, becauſe they 
arc Loco Parcutum / 

An(w. The Reaſon is bozowed from the Civil Law, and muſt 
have the lame Anſwer. There is another thing very remarkable 
as to this viſtinction, (viz) that our Law puts a great difference 
between Parents and VUncles ; 9 can't inherit the _ 
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have Cognizance of all Parriages within the Levi- 

( we allow aad agree ) to diſturb and puniſh the Par- 

but they have no Cognizance noz Power to determine what 

— ——— Court ond of all the Navges 

conclude , 
- 5 and no Conſultation be granted. 
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t June, and to Us complained more particularly 
citing and ſtirring up of His Majeſties Subjects, then and there, 
diſobedience of his Laws, and for aberting and encouraging of ſuch as 
do meet in unlawful and ſeditious Conventicles, contrary to the 
form of the late Starure made in the 22th Year of our | 
Lord the King that now is ; upon whoſe Examination we find juſt 
— — guilty of the ſaid Miſdemeanours, and 
thereupon did require him to find Sureties to be of the good Beha- 
viour; which he refuſed : are there ſore to require you to take 
into your Cuſtody the Body of the ſaid 7. R. and him ſaſely to keep 
till he be from delivered by due Courſe of Law, Given un- 
der our Hands and Seals this x 1th day of June 1670. 

The Retozn being filed and ſpoken to by the Counfel upon two 
ſeveral days, the Court delivered their Opinion Seriatim. 

Wyld held that he ought to be temanded, foz if the Martant 
had been that he appeared to be guilty, oz that they had found 
bim guilty; then the Commitment had been good, as hath been 
ag r — 

on amount to as much. pzoceedings of the Bagiſtrates 
againſt ſuch Sedittous Perſons are to be encouraged, eſpeciailly 
in ſuch a time as this, when tis known they are grown to ſuch 


a head. 
Archer, 
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and the reaſon was becauſe Hyde 


but only that they found cauſe to ſuſpect 
Remedy can be had in ſuch a Caſe, can an Iſſue 


guilty, 


ing him to it; 
knew it to be an Offence, and that makes it differ from the caſe 


of a Counſel oz Attoznep ; but the Offence was the leſs, becauſe 


Hap; 
28529 


* what 


222 
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ELS 


Go _ was 


the incitement was upou a particular reaſon, and not againſt the 
Law, quatenus a Law, Jn the Ketozn here they don't ſay that 


ment {02 incit 
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Termino Sancti Michaelis, Anno 23 Car. II. 


In Communi Banco. 


Methuſelah Turner ver/u Sir Samuel Sterling. 
Pat 23 Rer 363. 


N an Action upon the Cale bzought by the Plaintiff againſt the 

Defendant ; the Plaintiff declares That London is an Ancient 

City, and that there is an Ancient ; and that there uſe 
to be two Officers for it to look after it called idgmaſters, and that 
they have certain Fees and Profits belonging to them. And that 
there is a Cuſtom for the Citizens aſſembled in a Common Hall or 
Courr, ly ro chooſe or continue thoſe And ano- 
ther Cuſtom, that if one of theſe die within the Year, that the May- 
or ſhall aſſemble a Common Hall, and they being ted, thall 
proceed tothe cldhios of another Bidgemaiterin hs for the re- 

ue of the year. And another Cuſtom, that upon their proceeding ro 
Election, if be two Perſons upon Election, he that is choſen by the 
major number of Votes is duly EleQted and that if one in ſuch caſe 
that the Polls ſhould be numbred, that the Mayor ought to 


ought to be ſworn and uſed to receive the Profits to his own Ule. That 
24 22 unc Regis there was a Common Hall aſſembled, the De- 
bei 8 and that . and B. were then and there 

„Ce. and being fo, 4. died in Ofober follow- 

ing ; and on the 18th of the 1 —— — 


mon Hall for the Election of a in his 

ted by the Defendant, and then and there the Plantiff —— 

ſtood as Competitors to be cholen for cher Oer and the Queſti- 

grew which had the greateſt number of EleQtors, and the Plain- 
vers that he had rhe greateſt Number, and the other denied it, 


violating the Law and Cuſtom of the City, did then and there 
malitiouſly reſuſe the numbring the of Polls, and made Proclamation, 
That the Con of ors ſhould deparr, and diſcharged 
the Court, the other man was ſworn, and fo he loſt the Profirs 
of the Place, &c. 
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when be Avviſes an Unſucceſsful Action 


enunciatively 


might have been 


log the party is amerced 


clamore, He will milk your Purſe, taken 
ſpoken of 


a Bull, the Phraſe is 


ling bis Pockers; theſe Mods 


of the Law . 
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Termino Paſche, Anno 28 Car. II. 


Hockett & Uxor verſus Stegold, & Ux. 
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Sir John Orwaic's Caſe. 
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, but in the Vill of Street (tho in the 


And ſo is Mo 90. in caſe of a Grant, 2 Ro 54. 


and the Fine and Recovery pleaded in Bar, had 
Nient compriſe, &c. > In 

and Fox, the Caſe was, Walton and Street 

Pariſh of Streer , 

Reſolved, that no Lands 

If this were permitted it would introduce much 


Reply to bave ſaid, 
Pariſh) did paſs. 
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bind. 
On the other ſive it was Argued , that 
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The Caſe of Dodell and the Univerſity of Oxford 
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pro'nded-no2 derive Authozſty from their being 
Peace by Preſcription , as it ſrems they are by H 6.44. Foz with- 
out Act of Parliament, 02 exp2eſs Preſcription, a Corporation cat nat 
make a By Law to bind thoſe which are not of the Body. Juſtices 
of the Peace cannot ozbain a penalty tog a Crime without their 
Juriſdiction and the Pzoceeving in 7 Chancellors Court, which 
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Foz no Court, other than ſuch as pꝛocted accozding to 
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Rozer verſus Rozer. 


N Indebicatus Aſſumpſit pro I Corii ad ſpecialem 
inſtantiam & (Grionem of the Deſendane , (old and dell 
vered to JS. Et ſic inde ludebitat exiſtens the Defendant pzomiſey 


any more Coſts in ſuch Action ſhall 
be void, | | 


Statute are, be 
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Termino Sanctæ Michaelis, Anno 3 3 Car. II. 
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Termino Paſche , Anno 35 Car. II. 
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| . After which Attainder, &c. 
Mannot taufed the Lands to be ſeiſed, and bzought 

The Firſt Point, Mas whether in Treaſon o 
Lo2d can (eiſe befoze Conviction v2 Attainver ? 
ſeemed to be of Opinion, that no Seiſure could be till Attatn 
der, without Special Cuſtom ; but they agreed the pzeſentment of 
the Homage was not neceffary to pzecede a Setſure, oz to entitle 
the Lozd to take the advantage of a Fozfeiture ; but in caſe of 
a Capital Crime it would be unreaſonable and inconventent to 
permit the ſame to be tried oz controverted in a Civil Action bes 
foe the Conviction appeared upon Recozd. 

Secondly, CUhether this were ſuch a Fozfeiture as the Lozd was 
bound to rake notice thereof ; fo2 if no notice, then the acceptance 
of the Surrender, &c. would not pzecluve him from taking ad- 
vantage of the Fozfeiture. And the Court inclined that the Lozy 
ſhould not be pzeſumed to take notice in this Cale, as he Mall = 


Paſch. Anno 35 Car. II. in C. B. 
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the Caſe of Failer of Suit of Court, Qon paiment of Rent, &c. 
Vide 2 Cro. Matthews and Whetton 2 33. 
Thirdly, Whether the og being conveyed away befoze the 
Attainder hall purge the Foxfeiture. 
»- Juſtice Levins ſaivy, That although no advantage of this 
Foxfeiture can be taken till Attatuder, pet aſter Auainder it has 
relation, and the committing of Treaſon is. the Fozfiiture : There 
is a difference between an Yetr taking advantage of a Fozfei- 
ture in the time of the Anceſtoz; and an Altence in the time 
of the foymer-Lozd, Vid. Owen 63. 
then Juſtice Charleron declared his Opinion that the Co- 
vento dep hr des power 12 Car. Foz the 
the ! things of that Nature wharfoever, 
meſn Conveyances, Surren- 


ſeemed to be of another Opinton, fo2 
oppholps were never included in a Statute where any p2e- 
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and Dr. Elliot Chancellor of Sarum. 
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Court had aſſertey 
vertue of their gene» 


Sacerdotis, ) 02 rather by 

Obedience. 
bound to ſpecitie the Pyſentment in their Ar- 
not ſa ilable to the Objection of Miſchief and 


the Biſhop of Sarum pyrſent in 
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which Into 


as the Jnfozmations daily bought in the Kings- 
of the Clerk of the Crown ; 
ved by the very Statute of 
be no due 
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nd the Laity though they 
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on It the Articles were erhlbited 


our of the mind of the Chancelloz himſelf 
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Motion was made ts change a Venue, where en Attorney 


He has priviledge vo lay ic in Middleſex, becauſe 
But here be bas lald it within London. 


Odyect. 
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the Parſon , fo; not taking away his Tythe after ſet out , Notice 
muſt be given befoze ſuch Anion. Foz the Biſhop of Carliſle's Caſe 
in Hobart does not make againſt this ; fo} there a Cuſtom was 
laid to excluve the Parſon from ſeeing the Tyrhe which ts to 
be ſet out, which Cuſtom is not to be omitted, Vid. Rolls Abridg. 
tit. * 647. — — Am — ſhall be 
lawful for every to w y to d, to view 
his Tyrhe ſer forth and ſevered from the Nine parts. 


— — his Cloſe and cutting 
: inciff declared of ſeveral Treſpaſſes ſome 
were in the time of King Charles the Second, and other 
in the time of King James t 

aſter a 
in the 
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not 

this was in Matter of Fact; 
diſtinguiſh Treſpaſſes in one 
only diſtinguiſhed by the Con- 
cluſion contra per Regis, and foz that the Jn- 


pacem 
fructions were particularly given, and that is the manner of 
D giving 
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giving the Inſtructions, when there are Treſpaſſes to be declarey 
in the Beigns of ſeveral Kings. 

nd of that Opinion was all the Court, and Oppered the Amend- 
ment accomingly : But that the Plaintiff in the Writ of Error 
toutd have his Coſts, becauſe the Erroc was bzought and aſitgnes 


uiſite. 
we: in Blackamore's Caſe in the 8 Co. it is (aid , that the Writ 
Mall be Amended by the Curſitor. Quare. 


Fowkes verſus Joyce. 


To this it was Anſwered , 
in the Pleading of a Common 


diving to Market, but only to 
And beſides, in the Barr to 


Matter relyed upon, 
taking the Diſtres. —1 


An 
Foz tis by the Statute of Marlbridge That Beaſts cannot 
Diſtrained in the High way; and not by the Common Law. 


Morley 
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Morley vert Polhill, & al. 


Suſſex ſl LD WARDUS Polhill nuper de Burwaſh in Com (renin by 
prædicto Armig', & Walterus Roberts Jufi nuper de e 
Salcherſt in Com' predict Armig', Execurores Teſtamenti Roberti gad the 
Fowle Armig, Afſign' Thomæ Carey Armig”,Exccutores Teſtamenti , Agnes, 
Samuelis Gott _ „ nuper dicti Samuelis Gott of Grays lan in Ke of 
the County of Middleſex Eſquire. Summon fuct ad reſpondendd ee. 
Franciſco Morley Armig' Executori Teſtamenti Georgi nuper Domini 
Epiſcopi Winton 2 Succeſſori Brian”, nuper ini Epiſcopi 
Winton deſunct de pfiro , quod teneat ei convenconem inter 
præfat Brian nuper Dom Epiſcopum Winton in vita ſua, & præſat 
Samuelem Gott in vita ſua factam ſocundum vim formam & eflectum 
Indenturarum inde inter eos confetarum, &c. Et unde The Const. 
idem Franciſcus Morley per Joſeph” Newington Attorn ſuum dicit | 
quod cum per quandam lndentut factam apud Weſtfield in Com tes 
ict viceſimo quarto die Decembr', Ano Regni Domini Caroli 
i nuper Regis Angl', Ece. Decimo tertio , inter prafar' Brian 
nuper Dom Epiſc Winton in vita ſua, pet nomen Reverend” Parris 
in Deo Brian', per Divinam providentiam Dom Epiſc” Winton” ex 
— — & præſat Samuclem Gott in vita ſua, per nomen Samu- 
elis de Grays Ian in Com Midd' Armig ex altera parte, cujus 
quidem Indenturz alteram partem, ſigillo prædict Samuelis Gott 
in vita ſua ſignat, idem Franciſcus hic in Cu? pfert' cujus dat eſt Profert in 
eiſdem die & anno Teſtat᷑ fir præſat Brian* tune Dominus 
Epiſcopus Winton, pro & in conſideratione ſurſumtreddicon prioris The C- 
Indenturz, (Anglice, Leaſt) quæ ſuit dererminare (Anglicè, to cxpitt) * 
in menſe Auguſti, qui tunc foret in Anno noſtri Domini Dei Milleſimo 
ſexcenteſimo ſexageſimo tertio, dimiſiſſer, conceſſiſſet. & ad firmam 
tradidiſſet. Et ptædictus Brianus tune Dominus Epiſcopus Winton, +1. peng 
per lndentur prædictam pro ſeipſo, & ſucceſſoribus ſuis, dimiſit, of Bede 
conceſſit & ad ſirmam tradidit eidem Samueli, Omnes illas Rectorias Fu 
(Anglicè Pat ſonages) de Rye & Weſtfield, & quaſſiber earundem 
cum ſuis pertin in Comitat Suſſex, & omnia ædificia, ſtructura, 
horrea, ſtabula, pomaria, gardina terras, renementa, hæreditamonta, (144, Tyhes, 
prata, leſuras, paſturas, terras Glebarum boſcos, ſubboſcos Decimas, Obe Ob. 
(Anglicè, Tenth?) Decimas (Anglice, Tpthes) oblacom, obvencon', eee 
Þficua , commodirar” (Anglice, Commodities) & advantagia (An- 
glics Advantage) quaſcunque dictis ReQtoriis de Rye & Weſtfield 
prædict', vel alteri illarum ſpectan ſive appertinen (excepr* & ſemper +,..,ion of 
reſcrvar praſat' Dom Epiſcopo,& ſucceſſoribus ſuis extra dimiſſionem the Preſenration 
prædict donis DonaConibus, Advocationibus, Præſentationibus, No chasch. 
minationibus & jure patronatus (Anglice, Riaht of Patrozage) 
Vicariarum de Rye & Weſtfield prædict';; & cujuſlibet illarum 
Habend & tenend dictas Rectorias, & omnia & ſingula af præmiſſa Haberd, 
Hz cum 
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For 21 years. termino Viginti & unius annorum 
— plenar complend & ſiniend. Reddend' | 
duran' dicto termino prazfar Domino Epilcapo, & tuccefforibus ſuis, 


vice dat 


a 


ſoret in 


arg Marie SY — 


A Covenant 
to Repair. 


repararent 

ſupporrarenr, ( Anglice, uphold ) ſuſtinerent , praſepiccar (Auglice, 
Fence) & cuſloditent ram ptædict Rectorias & al iſſa,. (except 
, Sacraria (Aaglice, the Chaucels) Ecclcſiarum de 


| ationibus ue , ac cædem & carum quilibet fic 
bene & ſufficient „ emendat, manutent, pot ſuſtent, 
præſept & cuſtodit ad finem predict” termini, vel aliam citiorem, 
determination, dimiſſion' prædict, utrum prius accideret , relio- 

And to yield up nt ſurſum redderent & traderent (Anglice, yield up) præſat 
all Repaired at ino Epiſcopo & ſucceſſoribus ſuis , prout per eandem Indentur 
prædict ( inter alia plenius liquet & apparet ) Virtute iy 
entur 


— — 
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ibidem obiit Ac licet prædictus Brianus Dominus Epiſcopus in 
vita ſua Er prafat' Georgius Dominus Epiſcopus poſt ipſius Briani 
mortem cujus prox” Succeſſor” ( in 1 pred” prædictus Geor- 
gius Dominus Epiſcopus fuit in vita ſua) bene & ſidelit obſervaver 
perſorma vet & perimplever omnes & ſingulas convention corite(- 
ſiones articulos & agreamenta in lndentur prard” ſpecificat” ex parte 
ipſius Briani Dom Epilc' & ſucceſſorum ſuorum perfor” 

plend ſecundum formam & eſſectum Indentur” 


per Regis triceſimo permiſer pœdictum Sacrarium ( , 
io peominrng the Chancel ) Eccletir Parochial' de Weſtfield 0 præ- 
und aber Bilg. miſſorum ſtare & eſſe diſcoopett pro deſectu ſu is tecturæ inde 
ings to be ove & parietes muros oſtia & paviment ejuſdem Sacrar' fore ruinoſa & 
ru in decaſu pro deſectu ſufficien' —— — ics, Plat- 


pt prædicti 

Edwardus Polhill & Walterus Roberts eiſdem die & anno ult' præ- 
mentionat permiſet unum horreum Rectoriæ de Weſtfield præd ſpe- 

ctan ac parce!!' praxmiſſorum ſuperius ut præ ſertut dimiſſorum ſtare 

& eſſe diſcoopert ruinos & in decaſu pro deſectu ſuſſicien regmi- 

nis contabulationis ( Anglice, Boxing ) & ſubſtructionis ( Anglics, 
Szoundſelling) per qu groſſum maheremium horrei predicti putrid 

& corrupt deven ac horreum preditum penitus coruit & in ter- 

ram cecidit pro deſectu reparationis pred” PrediQtiq; Ed wardus Pol- 

hill & Waltcrus Roberts Sacrar' praxd” & hotreu ptæd ad aliquod 

And was not tempus poſtea ante finem cquldem rermini minime reparaver* 
bea ſeu emendaver Sed Sacrarium ptæd' & horreum pred” fic in de- 
caſu & irtepatat ut præſetut exiſten in fine termini ptædicti abſq; 

aliqua reparation? vel emendatione inde teliquet contra formam & 

eff-tum conventionis ptæd in Indentur' præd utptæſertut mention 

Fr fe infregir Ex fic idem Franciſcus dicit? qd ici Edwardus Polhill & Walte- 
can enden. rus Roberts Conventionem ptæd Samuelis Gott de eo qd | 
Samuel Gotr' conveniſſet & conceſſiſſet pro ſcipſo Executoribus Ad- 
miniſtratoribus & Aſſignꝰ ſuis ad & cum præiat Brian Epiſcopo & 
Succeſſoribus ſuis qd' dictus Samuel Gott Extccutot Adminiſtrator 

& Allign' ſui de tempore in tempus duran dict termino quando 

& toties quoties neceſſe ſoret bene & ſuſſicientꝰ repararent emendarent 

manuten (upportarent ſuſtinercat præſepirent & cuſtodirent tam ptæd 

Rectc- 


__— — 
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Rectorias & al præmiſſa (except brxexcept) um a Eccleſi- 


dat” manurent — ſuſtencar” ptæept & cuſtodit ad — 
dicti termini dimi 


ptæd relinquerent ſurſumredderent & trade 
piſcopo & Succeſſoribus ſuis ) præſat Georgjo 
Winton' in vita ſua prox” Succeſſori prædicti Briani nuper 


praziar” Franciſco poſt ipſius ji Epiſcopi mortem 
it ) non tenuer ſet I ill eidem 


unde idem Franc iſcus dic qd” ipſe deteriorat eſt & dampn habet ad 
librarum Et inde produc ſectam &c. Profert in Cur 


0 the Letters Te- 


piller Attorn? The Defendants 
narratio cemur gene: al- 


Morley 
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Morly verſus Polhill. 


on of Covenant the Plaintiff declared as Erecuto2 to 
late Biſhop of Wincheſter, and ſets fozth that 


Teſtatoz of the Defendant in 
the Leaſe afterwarns expited. 

To this the Defendant demurred, fo2 that 
the Erecutoz of the Biſhop could not wing this Action, fo 
Covenant was with the Pzeveceſſoz Biſhop and his 
and cited the Caſes of Real Covenants, 1 laſt. 384, 385. A Par- 
cener after partition Covenants to acquit the orher of 
a Duſt, and the, Covenantee aſſigns ; the Aſſignee not bing 
Covenant. But the whole Court gave Judgment (oz the Plaintiff, 
and that the Erecutoz is here well entituled to the foz the 
Beach in the Teſtatozs time. 


Wright verſus Wyvell. 


N an Ejetment the Plaintiff declared upon a Demiſe of Dorothy 
Hewly, and upon a Special Uerdict the Caſe appeared to be 
thus. 

That Chriſtopher Hewly was ſeiſed of the Pzemiſſes in Fee, 
| - his CY in this manner, I make my laſt Will in manner 

wing, 

As concerning my Perſonal Eſtate, Firſt, I give and bequeath 
unto Aw Hewly my Wife, the ſum of Six Hundred Pounds to be 
paid unto William Weddall of Eaſtwick, Eſq; and it's for the full 
payment of the Lands lately purchaſed of the ſaid Mr. Weddal by 
the ſaid Chriſlopber Hewly, and is already eſtated in part of a Joyn- 
ture to 4 my (aid Wite, during her natural Life, being of the value 
of Sixty Seven Pounds per annum ; That of Wiskow,Tork and Malton, 
the Lands and Tenements there amounting to the yearly value of 
Sixty Three Pounds, in all One Hundred and Thirty Pounds,which 
being allo eſtated upon my ſaid Wiſe, it is in full of her Joynture. 

And after this he gives ſeveral Lenacies, and the reſt of his 
Perſonal Eſtate he gave to hts CTliſe, and made her Erecutrir. 

Thea they fiad that he hav made no ſettlement of the Pie⸗ 
miſſes, 02 of any part of them, upon his (life ; and that tbe Leſ- 
ſoz of the Plaintiff was Heir at Law to Chriſtopher Hewly, and 
that Ann the TUlife is MU living : So that the ſole Queſtton was, 
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Raſhly verſus Williams. 
Trin. 4 Jac. Rot. 730. 


LACITA apud Weſtm' coram Edwardo Herbert Mil“, & Corenane 
Socus ſuis Juſtic' Domini Regis de Banco; De Termino Sanctæ . 4 


rinitatis, anno regni Domini noſtri Jacobi Secundi , Dei gratia — 
Amnglie, Scotia, Francia & FHibernie Regis Fidei deſenſor, &. Quarto. — to: 
oft Lands. 


t Rot. DCXLVIIL 


fic Memorandum, quod ſecundo die Maij iſto codem 
Termino ven hic in Cur Jonathan Raſhleigh — —c— 


THY 
i 
; 


unum 

Ciued 

abinde 

ſuit i 

ſeu ſolvi if 

rum legalis Aug/icang monetz , per quarteria” ſolutiones maxinie 


qu 

uſual in anno, Item concludat & 3 fait inter partes predict , 

quod prædict Jonathanus Raſhleig * ſinem tetmini prædicł 
* 


ſurſum 


— OD — 


—— 
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— 


ſurſum reddetret tenementum predict” bene reparat & in tam bona 
condirione , quam idem Jonathan tune invenicbat tenementum 
ptædict, prour per Articulos prædict plenius apparet ; Virture 

vorum quidem Articulorum idem Jonathan poſtea , ſcilicer , nono 
die Aprilis, anno Domini Milleſimo ſexcenteſimo oRtogeſimo quinto 
ſupradicto in tenementum prædict cum gs except ptæexcept 
intravit & ſuit inde poſſeſſionat : Et — 4 dicit, ee 


aſſigned, onem —— --— 

Milleſimo — 5 
tenementum ict ( except ptæexcept ) per 
videlicet Arthurum Harris , Johannem Williams —— 
& poluit avetia ſua, videlicer, £quos, equas, boves. vaccas, 
porcos & bidentcs ſuos in tenementum predict” ( 
& herbam ibidem creſcent cum averiis ipſius J 
depaſt' fuer” conculcavet & conſumpſer' : Ac ſuper 
Edwardus Knollys pro intratione & depaſturarion 
ante finem pracdict” termini unius anni, {ci 

_ Trinitatis, anno regni Domini nunc 

(and bis Ser. Domini Regis de Banco (cadem a 

vom) ſued in exiſten) implacitavit & proſecur' fuit ipſum — wn bl 

—$— phe Arthurum Harris, Johannem Williams & Petrum Hittoe, ſervos 

cane Pleas, in placito Tranſgr pro prædict & poſitione 
ſuorum prædict in ms poke (except p 
herbam prædict ibidem creſcent cum averiis 
Taliterque in cadem Cur' Fo gud ye placito inp ee] fur, 
per candem Cur cons fſuir , 
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Damages reco 
vered againſt 
them. — ſuet cp 
in ca parte appolit', qua 
triginta & ſeptem s. 
Johannes & Perrus capiantur &c Put —— & Proceſl. inde 
in cadem Cur de Banco hic temanen plenius liquer & apparet, Qpas 
quidem triginta & ſeptem libtꝰ; idem Jonathan poſtea , ſcilicet, 
And the Plain. Viceſimo dic Januarii , anno i dicti Domini Regis nunc Secundo 
tif compelled apud Lanceſton præd, prædicto wardo ſolvero & ſatisſacere , co- 
to pay chem. actus & compulſus fuir, demque Jonathan diverſas denat ſummas, 


videlicet, —— libr in deſenſione Sectæ iQ", 
Humſtido ſolvit, crogavit & expoſuit. Et fic | cx 2252 


& pacrſſce 17 
ns 

Nm freut 
Conventions 
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Note, This Plea 
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uc ſectam, &c. | 
in propria perſona ven & defend” vim & 
ipſe non in Conventionem prædictam 
prout 
' 

eſt V 


de hoc pon 
Præcept 


& paciſice tenuit, habuit, poſſidit & 
ſecundum convention ptæd', 


præd 
ſuper PT 
ic 
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enjoy the Land, and that Mall 
him to extend to any diſturbance 


That he ſhould enjoy abſque incerrup- 
; and ſo is 1 Roll Abr. 430. 
no moze than a 


, that he ſhall quietly 
ftrongeft againſt 


be conſtrued 


Levins fo2 the Plaintiff Argued , That it was not neceſſary to 
ſet fozth the Ticle of Knollis, becauſe this was a Covenant fox the 


quiet enjoyment of the poſſeſſion ; and foz that cited Dyer 128. 


Land, and no Leaſe. 


where the Covenant was, 
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Aprilis, anno Tertio ſupradicto, apud London ptædict, in Parochia 
& Warda prædict maniſeſte devenit Decoctor (Anglicè, a Bank- 
rupt) infra veram Intentionem diverſorum Staturorum verſus 
Decoctores edit & provis' Cumque etiam poſtea , ſcilicet, Vice- 
ſimo octavo die Aprilis , anno Tertio ſupradicto, apud Weftw' in 
Com Midd”, ad Petitionem prædict Richardi, tam pro ſeipſo quam 
The Creditors pro omnibus aliis Creditor* prædicti Joſephi Præhonorab Georgio 
Perition the Domino Jeffreys, Baroni de Wem, Domino Cancellar' Ag,, apud 


r 


Lord Chan- 
cellor. 


Cæteris 
iQ”, ut ſuprad 
dicti 


1151 


The Comm . 
fon ſued out. 


j 
73 


ſims | 


Wilkinſon & Johanni Weaver, ) Per 
Commiſſionem dictus Dom' nuper Rex, dedit plenam 

& authoritat' prædict Johanni Creſſett, Georgio Evans, Johanni Cole, 
Roberto Wilkinſon & Johanni Weaver, vel tribus 


per | 
ice, did 02 ſhould offend) rangen' præmiſla, vel 
partem inde contra verum ſenſum & intentionem in Statut 
prædict, ſeu aliqua corundem ad facicnd', & exequend omnes & 
ſingulas rem & res quaſcunque tam pro & erga ſatisſactionem & 
ſolutionem dictorum Creditorum, quam erga & pro omnibus aliis 
Inventionibus & propoſit ſecundum ordinem & proviſionem Statut 
ptædict; ac idem Dominus nuper Rex per candem Commiſſio- 
nem voluit & in mandat dedit dictis Commiſſionat quatuor vel tribus 
corum, quorum præſat Johannem Creſſett vel Georgium Evans, un 
eſſe vouluit ad procedend in executionem & complementum Com- 
miſſion prædict, ſecundum Statut pᷣdict', cum omni diligentia & 
eſſect prout ſpecial fiducia ejuſdem Domini nuper Regis fuit in eos 
repoſit, prout pet candem Commiſſion (inter alia) plenius apparer 
\ vurute 
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Virtute cujus quidem Commiſſion præſat Johannes Creſſet Georgi- 
us Evans Robertus Wilkinſon & Johannes Weaver quatuor Com- 
miſſionat " in Commiſſione praxd” nominat poſtea ſcilicet præ- 
dicto viceſimo octavo die Aprilis Anno tertio ſupradicto apud Lon- 
don” prædict in Parochia & Warda prædict convener ad Commil- 
on prædꝰ in debito modo exequend Qui quidem Commiſſionar 
ule” mentionat fic convent” adrunc & ibidem ſuper debitam exami- 
nacon Teſt' & al ſufficien' probacon ſuper Sacrament” coram eiſdem 
Commiſſionar ult* mentionat capt invener qd præd' Joſephus 
conat fuiſſer victum ſuum querere & adipiſci in emend & vendend” 
in arte ſive myſterio Cauponis ( Anglice, of a Gintner) per ſpa- 
cium trium annorum & amplius inſimul tunc ult' præteritꝰ ante dat 
& prolecution' Commiſſion ac indebitat deven Rich & diver- 
ſis al perſonis Creditor prædict' Joſephi in diverſis & ſeperalibus 
denar' ſummis attingen ad ſummam mille librarum & — 

uptadict 


lis monet Angliæ Et fic ſeperalit indebitat exiſtens ut 


Commiſſionar per nomen Johannis Armig Georgii 
Evans Armig Rob! Wilkinſon & Johannis Weaver Gent ex una parte 
& pradidt Rich per nomen Rich Bliſs de Parochia Sanct Salvator 
Southwark in Com Surry Mercatoris un* Creditorum Joſephi Fiſher 
de Parochia _— Olavi Southwark in dic Com Surr Cauponis ex 
altera cujus quidem lndentut un illo corundem 
— © Creſſet Goorgii Evans Rob Wilkinlon & —— Weaver 
ſigillat idem Ricardus hic in Cu proſert cujus dat eſt eiſdem die 
& anno nlr' ſupradictis pro ione in cadem Indentur? ſpeci- 
ficat” præd decem Dolia yn} Helveti quing; Cados Vini Hiſpanici & 
un' Vas' ( Anglice, ) Vini Hiſpanici (int alia) aflignaver” 
habend & recipiend” eidem Rich Executor Adminiſtrator? & Aſſign” 
ſuis imperpet in fiducia pro beneficio ipſius Rich & omni al Cre- 
ditorum prafar” Joſephi qui anterunc petiiſſent aur” poſtea debito 
tempore peterent auxilium per Commiiſion przd” & contribuer er- 
ga cuſtag ejuſdem — — direction & limitation 
Statut praxd” prout tur ill plenius appargt per & 
vigore — — es decem Doha Vini Helveti 2 Cadi 
& un Vas Vini Hiſpanici prædict Rich ſpectatent & pertinet Unde 
prædict Wilt Froſt adtunc & ibidem notitiam habuit prædict — 
« Ty 
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Will Froſt ſciens præd' decem dolia Vini Helvoli quing; Cados & 
un Vas Vini Hiſpanici ſuiſſe Bon & Catalla pred” Rich propr” & 
ad ipſum Rich ſpectare & pertinere ſed machinans & fraudulencur 
intendens ipſum Rich? de eiſdem callide & ſubdole decipere & do- 
fraudare eadem decem dolia Vini Helvdti & quing; Cados & un Vas 
Then be lays a Vini Hiſpanici ( licet ſæ pius requiſit') oidem Rich non deliberavit 
Sega ſed eadem adtunc & ibidem ad uſum ſuum propt convertit & dil- 
Then be ha poſuit Cum; eciam idem Rich poſtea ſcilicet triceſumo primo die 
General Adun Mai anno tertio ſuptadicto apud London præd' in Parochia & War- 
the Berges, da predict poſſeſſionat' fuilſer de diverſis al bonis & carallis ſequen' 
videlicet de decem al Doliis Vini Helvok ( Anglice yocat” Hog heads 
of Claret) quinq; al' Cadis Vini Hiſpanici ( Anglice, Pipes of Cas 
naty ) & un al vale ( , Uiliage ) Vim Hiſpanici (Anglics, 
Canary ) ad valentiam al tarum & undecim l 
bonis & catallis ſuis propr” Et fic inde : 
Rich' bona & calla illa extra manus & 
perdidit & amiſit Que quidem bona & catalla 
{cilicer eodem triceſimo primo die Maii 
London prædꝰ in Parochia & Warda ö 
przzd* Will Froſt per inventionem devenet præd 


ac machinans 


1 


pere 
un Vas Vini Hiſpanici | 
Rich' non deliberavit ſed cadem adrunc | in 
ptopt convettit & diſpoſuit Unde idem Rich dic qd” 
& dampnum habet ad valentiam ducemarnm 
brarum Et inde produc' Scctam, &c. 
The Defendant Et præd Will per Zach Blunt Attorn ſuum ven & 
be. imjur quando, &c. Et dic qd* Narratio prædict materiaq; 
dem content minus ſuſſictens in lege exiſtunt ad ptædict 
onem ſuam ptædictꝰ verſus præiat Will” habend” manutenend” 
ipſe ad nattation ill noceſſe non habet nec per legem terræ tenctut 
reſpondere & hoc parat eſt verificare Unde pro deſectu ſufficien? 
Narration idem Will pet Judi & qd predict Rich ab actione 
ſua ptæd habend ptæcludatur, &c. 

Fr præd Rich ex quo ipſe ſuſficienꝰ materiam in lege ad pradi- 
Qum Rich actionem ſuam præd verfus iplum Will” habend manu- 
renend” ſuperius narrando al 
Quam quidem materiam 
reſpond · ſed verificationem ill. 5 
um & dampna ſua occaſione præm 
Juſtic hic ſe ad viſare volunt de & ſuper 5 
Judicium inde teddant dies dat. eſt partibus prædictis 
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craſtino Sanctæ Trinitatis de audiend. 
Juſtic. hie inde nondum, &c. 


inde judicio ſuo eo qd. dem 


Bleſſe ver/us Froſt. 


over and Coaverſion bzought by the Plaintiff as Af- 


things 


of Bankrupts, amongſt other 


poſſeſſed de uno Vaſe (A 


d what the Ueſſel was made of, and 


Damages, ſed non allocatur, fo2 it is in- 
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was bzought to the 


pleaded that it could not be let. hut it does nor appear 


by the Book that Judgment was given, Vid. Newton & Weeks, 


Rent, fo} tis reſerved out of a thing 
Covenant to pay it. 


Judgment pro Quer. 


Again, This is not a 


and Commonaity of 


td a Rent unt of (t,andcovenanted ts pay the Bent. be could not 
pad ts his Covenant that he had nothing in the Land, 


Leaſe of the Garblers Office, a Covenant 
Allens Rep.7g. One reciting that he was ſeiſed of fuch Land, grant- 


Rent, and 


Bockenham verſus Thacker. 
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Aud requeſted & eum requiſivit ad ſolvendꝰ ſibi dicto Hugoni eaſdem quing; libras 
den, pftadictuſq; Petrus adtunc & ibidem habuit viſum Ordinis & notæ 
ill: ptædictus tamen Petrus promiſſion & aſſumptionꝰ ſuas prædictas 
minime curans ſed machinans & fraudulent” intendens ipſum Hugon 
in hac parte callide & ſubdole decipere & defraudare | 
quing; libras ſeu aliquem denarium inde licet ſepius requiſit' cidem 
Bur be refuſes Hugoni non ſolvit ſeu aliqualit contentavit ſed ill ei hucuſq; ſolvere 
payment. omnino recuſavit & adhuc recuſat Cumq eciam ptædictus H 
Thea he lays it poſtea ſcilicet ptædicto quinto die is anno tercio ſupradict 
wnother vag. apud Hetherſett prædꝰ raſſer Ordinem cujuſdam Thomæ Seel 
in ſcriptis ſub manu & nomine ipſius Thome | 
præſat Petro direct dictuſq : Thomas perinde requiſtvi 
Petrum ſuper viſum ordinis five not illius ad 
goni vel ejus ordinis quinq: libras & ad collocand' eaſdem ad com- 
porum iplus Thome: iple prexdictus Perras in conſideratione i 


l 
poſtca ſcilicet viceſimo nono die Septembris an 
apud Hetherſett præd _ ſe aſſumpſit & ei 
& ibidem ſidelit promiſit qd” ipſe ictus 


libras ult? mentionat' cidem Hugon cum inde 

bene & fidelir' ſolvere & contentare vellet | 

promiſſion & aſſumption ſuas prædictas ult' mentionat minime cu- 
rans ſed machinans & fraudulent” intendens ipſum Hugon in hac 
— {ubdole decipere & defraudare prædictas quing; li- 


ult mentionat' cidem Hugon ( licer adhoc per ipſum Hugon) 
viceſimo die Oftobris anno tertio ſupradicto & ſæpius poſtea apud 
Hetherſett prædictꝰ requiſit fuiſſer non ſolvit ſeu aliquali 
tavit ſed ill ei hucuſq; ſolvere omnino recuſavit & recuſat ad 
dampnum ipſius Hugonis decem librarum Et inde peti | 
&c. Pleg de profequend” Johannes Doe & Richardus 
Fr prædictus Petrus in propria perſona ſua venit & defend* vim 
& injur quando, &c. Et petit licenc inde interloquendi hicuſq; 
diem veneris pro: poſt craſtinum Sanz Trinitatis & haber,&c. Idem 
dies dar' eſt prafat' Hugoni hic, &c. 
cet diem Veneris prox” poſt craſtinum Sanctæ Trinitatis venit tam 
przzd* Hugo per Attorn ſuum prædictꝰ quam ptædictus Petrus in 
propia perſona ſua Et ſuper hoc idem Hugopetit qd" prædictus Pet 
And Demurs to ad Billam ſuam prædict' teſpondeat, &c. Er pradiftus Petrus ut 
the Declaration. prius defend* vim & injur quando, & c. Er dicit qd narratio præd 
modo & forma præ dict tat” ac materia in cadem content? minus 
ſuſſiciens in lege exiſtunt ad prædict Hugon* action ſuam 
verſus ipſum Petrum Habend* manutenend qd'q; ipſe ad narration' 
illam modo & forma prædict fat neceſſe non haber nec per legem 
tertæ tenetut reſpondere & hoc parat eſt verificare Unde 
ſectum ſuſſicien narration” in hac parte idem Petrus petit Judici 
Et qd' prædictus Hugo ab actione ſua pred verſus iplum Petrum 
habend precludatur* &c. 
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bim the ſaty Order at ſuch a day and place, and Requeſted him to 
pay the ſaid Five pounds, and that be did not pap, dc. 

| And upon this Declaration the Defendant demutted: And by 
Levins foz the Defendant it was — 

| —1 — aged to be pzocured at the Re- 
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38 
Re fhew'd the Note, and 


147 8 , adtenc & ibidem, 
be intended done toge- 


and Wade's Caſe in the 2 Cro. 523. as to the 


ea, In that Caſe the Pzomiſe was to pay it upon Re- 
| was not laid ſo in the Declaration ; 
no Requeſt at all was neceſſary, 


LI 


Chamberlain verſus Cooke. 


perde Carryer attach fuit ad reſpondend g. Cx. un 


idem Johannes Thomam Folkes Atrorn' fuum irur quod «gain a 
— 1 rertio. die Octobris anno regni domini Cern. 6. 
N Jacobi Secundi nuper Regis Ang/. Tertio & diu antea & continue long of Goods 
| poſtea abinde hucuſque tuit & adhuc exiſtit Communis Portator e bum 
(Anglic g Common Cattytt) & per totum idem tempus uſus fuir e 


& conſuevit per ſeipſum & ſervien' ſuos cum Equis & Plauſtro 
L 2 (Anglicè 


76 Mich. Anno 1 W. & M. in C. 88. 
The Data. (Anglicè Nag gon) ipſius Roberri Carriar' & portat bona & catalla 
— pro aliquibus perſonis hujulmodi carriacon' & porta oon requiren' 
pro rationabil* mercede & ſtjpendio proinde folvend ad ab & inter 
=y Sancti Edmundi prædict & Cvitat London juxta agreament” 
& foluton' in ea parte ſaciend & habend” etiam ſecund 
The Cuſtom Jepem & confucrudinem hujus regni Anglize omnes i Com- 
of England. muties portatores qui bona & catalla aliquarum perſonarum hujuſ- 

modi carriation & portation' fic ut przferrur tequiren eis deliberat 
exiſten' abſque ſubtract᷑ one ſpoliatione & ſalvo ducere 
cuſtodire & catriare debent & tenentur ita quod — defectu vel pro 
defaltꝰ talis Communis portatoris vel ferviea' ſuorum i 
bona & caralla cis fic ot præſertur portandꝰ & carriand; doliberat” 
non ſubtrahantur ſpolientur ſeu arairrancur 


The particulars Bury Sancti Edmundi | 
dye Goods ſtquen® videlicet de — 
him. una alba Petvi (Anglice a 
una patina pro emunctoriis ( Angh 
atgenteorum eman@oriorum (Anglicè a patr of 


lis (Anplice Tntmblers) duobus poculis argenteis 
4 a 2 
ignirabulis ( 


(voc Ten-pots) 


vocat Caſters ＋ 
viſhes) tribus arpenreis 
dores ) rribus coralfiis cum ſcapis 
Cvyzals ) tribus pocults 
Wants (au.) moræ Japonix pictis ( Anglict 
argenteis undecim falillis 
wants (alie) diſcis argenteis (vacat' Coſſee Diſhes) uno poculo 
pple veing A Childs Pot) uno candelabro argenteo (yorar' f 
dleſticks before, RICK) una argentea capula ( ice a Ladle) duobus culris & 
ſurculis (Anglics Knives and Fozks ) undecim unciis for- 
Uncerrain. mat' in diverfas argenteas nugas (Anglick Silver Toys) duabus 
ſcricbus (Anglice Sets) aurearum fibularum ( Anglice Buttons) 
ſeprem annulis lapideis (Anglicè Stone Rings) quatuor ; 
thecis pro candelis (Anglice vocat' Gilt Sockets) Juobus idibus 
pro pulvere ptarmico (Anptic® Snuſh Bote) quinque par fixula- 
rum - metallinarum (Anglicè Metied Buckles ) duodecim fibulis 
ſeptem lapillis ornat ( Anglic® fturn Stund Buttons) tina ſexie 
Cyanorum & Granator' (Anglice a Set of Turks awd Garnets) 
ſex par Ercarum fibularum ſex par lapidearom fibulerum {Anglice 
Wane lei.) Stone Buttons) quatuor poculis pro poru Torcico unser margt- 
Wants (ali) Nitis ( Anglice vocar' fingte Cipt Coffee Oiſdes) —— 1 
there being & duodecim rotundis fibulis lapideis (Anglice Stone Buttons) 
—— Bucron® argenreis rutellis( Anglicè Stops) octo par? fibular(Anglic® Buttons) 
Wants al/ar, una Theca argentca (vocat' a Spunging⸗Cale) quaruor poculis 
Wants (alu) morz Japonis pictis duplicat marginat (Anglice vocar — 
double 
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Vid. Kelw. 


longing to 
Brewing, 
and not 
ſaid what 
they were. 
2 Siderfin 
174 Feke 


and Ward. Sic Nota, A Carricr's Pack à ſuſficient Cerrainty. 


Chamberlain verſus Cooke. 


Nan Action againſt a Common Carrier the Plaintiff declare, 
that he was poſſeſſed of divers Goods, (Viz.) Quatuor gow 

lis argenteis, uno poculo argenteo , duabus ſeriebus aurearum . 
rum, (Anglice, Sets of Gold Buttons) una ſerie Cyanorum & 
Granatorum , (Anglicè, a Set of Turks and Garnets ) and of 
divers other things in the Declaration mentioned, and that he 
delivered them to the Defendanr to carty from Bury St. Edmonds to 
London, there to be ſafely delivered to the Plaintiff , and that be 
paid the Defendant Thee ſhillings foz the Carriage , and that 
the Defendant afterwards thzough Negltgence loſt them. 

The Defendant pleaded Not Guilty, and after Verdict foz the 
Plaintiff it was moved in Arreſt of judgment, that the Declaration 
was inſufficient. 

Firſt, He declarcs of four Silver Pots, and then afterwards 
of one Silver Pot, and doth not ſay uno 4% poculo ; and the like 
Omiſſion there is in divers other parts of the Declaration: 
Sed non allocatur. Foz if foz want of the wozd alio o; alis the 
thing ſhall be taken to be the ſame , and ( a Taurology , then the 
Jury ſhall not be ſuppoſed to have given Damages fo2 the things 
ſo laid; and if in Conſtruction they are to be taken as divers 
Pots, then Damages are well given fo2 them. | 
* Secondly , And that which was moſt tnliſted upon was the 
incertainty of a Ser of Buttons, and not ſatd how many Turky 
Stones and how many Garnets; as an Aaton of Trover pro ducen- 
tis ovibus matricibus & agnis has been held naught, foz not ſetting 
fozth how many Ewes and how many Lambs. 

But the Court here held the Declaration well ; fo} a 
Ser is a ſufficient certainty , being intended to be well to 


153-Deviſe thoſe that deal in'ſuch things, and in what number the Precious 
of a Brew. Stones are placed in ſuch Sets. The Caſe of Tailour and Wells, 


houſe, with Trin. 21 Car. 2. Rot. 302. B. R. Trover decem parium velorum & 
Utenſils be 


tegularum (Anglice, Ten pair of Curtains and Vallence) where the 
Plaintiff had Judgment, ts as incertatn. In Sty. 419. Trover fo 
Two pieces of Cloth. Vid.Cro.244. a Hathend let with Pearls and 
Diamonds, the Plaintiff had Judgment in Trover. Sed Nota, In 
that Caſe no Exception was taken to the Iacertainty. Mod. Rep. 
46. and Siderfin 445. Herbert and Lane. Vid. Sty. 370. an Action 
againſt an Innkeeper fo; a Pack of Cloaths and other Goods loft. 
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pro longiori ſeu breviori tempore Er qd' omnes obligationes ( An 
glics Bonds) contract & aſſuranc queeunq, poſt rempus prædict 
ſactꝰ pro ſolutione alicu jus ptinci pal ſummæ pccun accommodand 

vel convent” performari tuper vel pro aliqua uſuria ( Anglice Uſu · 

ty ) ſuper quas vel per quas teſervat vel capt foret ultra raram 

ſex librarum in centum libris ur præiertur penirus vacuæ ſorent prour 
per eundem Actum ( int ar) plenius liquer & prædictus Thomas e Uvis 
dic qd* poſt prædict viceſimum nonum diem Seprembris in Actu 

— mentionat & ante conſectionꝰ ſcripti obligat prædictꝰ 

Luton ptæd int præſat Mariam & iplum 

Statut predict agreat & concordat ſuit 


decem ſolidorum ipſe idem per ſcriptum ſuum The fer to be 
conficiend” deveniret tent & obligat C dee 
cum conditione eidem ſubſcript pro 

decem ſolidorum ſu- 


vigoris in exiſtit & hoc parat ct vetificare 
unde pet Judicium (i - — na (cripri obligatorii — 
c. 
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A Scrivener i , . 
made the Bond, qui tunc in manibus 


Mariæ illas dict“ Thom - Buckingam 


2 — prædict Thomæ Buckmgam 

n ben & Gdeliberavic prac | 

to he Deke: pinta libras ac adrunc & ibjdem in ablencia & 
m 


Travels of the & abſq; noticia ipſius Maziaz ſcript & jnferr' ſuit 
Corrupt Agret- iplam Mariam & pc ſat Thomam Buckingam 
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len debies lh 

bse, Et pradid Tho. Buckiogamdic' qd 
Mariam ſuperius replicando placitatꝰ materiaq;: in codem 
nus luſficien in lege exiſtunt ad pam Mariam achom tram pradid” 
inde verius cum habena manurenend” ad quod quem placitum-· modo 
& forma ptædict (uperius placitat' dem Thomas Buckingam neceſſe 
non habet ncc per legem Terra teuctur aliquo modo Ee 
hoc patat elt veriſicate prout Cur, &c. Unde pro deiectu fufficien? 
tephcationis in hac paris dem Thomas Buckingarn (ut prius ) pet” 
judic' & qd' prazdiat* Maria ab actione ſua præd inde verſus cum ha- 

| bend praxcludatur, &c. 

Joynder. Et pcuict Maria ex quo ipſa fufficien' materiam in lege in pla- 
cito ſuo ptædict ſuperius replicando placitit' ad iptam Mariam acti- 
onem ſuam ptæd verſus prædict Ihomam Buckingam habend* ma- 
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7.5. was poſſeſt (ut practertur exequend”) & poſtea diverſa habuit bona & catalla 
ot dend ad valenc hates librar & amplius in 


The Deſen 
d ants retuſe 
tu ſcu the 
Gnods, bur 
Rerurn a 
Nad bena . 


Quarto ſuptadicto vel unquam poſtea quo die ut prafertur idem 
Radulphus utlagat fuit & ill' per corum Sact extend & appretiar” 
fac' juxta verum valorem corundem Ac ea quz per inquific ill 
inven” in manus ejuſdem nuper Regis caper & ſalvo cuſtod facerent 
Ita quod de vero valore & exit corundem eidem nuper 


ſequen . ” 
aperre ſub figillis ſuis & ſigillis corum per Sact extent & 
— ill face Ac pro c6 quod Radulphus utlagat 
latitat & diſcur in Civitat London ptædict in contempt i 
nuper Regis & Coronz (uz præjudicium idem nuper Rex eiſdem 
tnnc Vicꝰ præcepit quod prædict Radulph ubicunque in balliva 
ſua tam infra libertat quam extra invenire continger caper & cum 
ſalvo cuſtod' Ita quod haberent corpus cjus coram Juſtic dicti 
nuper Regis de Banco ptædict hic apud Weſtm ptædict ad præſat 
termin ad ſac & tec quod cadem Cur' de co cons in ea parte & 
quod haberent tunc hic breve illud quod quidem breve idem] 
Dawſon poſtea & ante prædict tres Septimanas Sancti Michaelis 
ſcilicer ſexto die Julii anno quarto ſupradicto deliberavit ptæſat 
Johanni Parſons & Baſil Firebras runc Vic Civitat Landen prædict 
exiſten' in forma Juris exequend Ac licet predict” Radul ie 
Utlagariz prad* ac tempore deliberationis præd' brevis ci 

$ Vic 

ſcilicet apud London præd in paroch Beatz Maria | 
Warda de Cheape quæ iidem Vicecom extend” appreti 
manus dicti {nuper Regis Jacobi Secundi | 
prædict tamen Johannes Parſons & Baſil F 
ut præſertur exiſten' Officia ſua prædict in 
prædict' brevis dicti nupet Regis minime curan 
ſraudulenter intenden non ſolum ipſum nuper Regem de eo 
ad iplum pertinet occaſione Utlagar * defraudere ac i 
nuper Regem & Cut ſuam hic ill Verum etiam ipſum 
Johannem Dawſon ab aſſecutione & recuperatione dampnorum 
luorum prad” retardare aliqua bona ſeu catalla rerras ſeu renementa 
pred” Radulph'” in balliva ſua extend appretiar' vel in manus dicti 
nuper Regis capiend minime fecerunt fer hoc facere recuſaver* & 
penitus neglexer & ad prædict tres Septimanas Sancti Michaelis 
Anno regni dicti nuper Regis Jacobi Secundi Quarro ſupradicto 
Juſtic' dicti nuper Regis de Banco hic ſcilicet apud Weſtm' præd 
fallo deceptive & ſraudulentet retorn quod idem Radulphus nulla 
habuit bona ſeu catalla terras ſeu tenementa nec die utlagariz prad” 
ſeu unquam poſtea aliqua habuiſſer in balliva ſua quz extendi 
appretiari ſeu in manus dicti nuper Regis capere potucr' prout eis 
per breve prædict᷑ Pracepr” ſuit in dicti nuper Regis contempt” Ac 
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ſeu unquam poſtea habuiſſet in balliva ſua quæ extendi appretiar' 
ſeu in manus dicti nuper Regis cap potuer prarerquam bona & 
catalla prædict ut præſertut ſeiſit virtute brevis ivi præd 
Et hoc parat ſunt verificare Et pet Judicium fi Johannes 
Dawſon action ſuam ptrædictam inde verſus cos habere debear, 
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Er quia Juſtic' hic ſe adviſare volunt de & fi ; 
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iculque à die Sancti Michaelis in tres Septimanas de audiend' i 
Judicio tuo co quod iidem Juſtic' hic inde nondum, &c. 
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Dawſon verſus The Sheriffs of London. 


N an Action upon the Caſe againſt Sit John Parſons and Sit 
Baſil Fircbrace, Sheriffs of London. 

The Plaintiff Declared , That whereas one Ralph Davis was 
Jndebted to him in 251. and ts recover it he bzougot an Original 
Writ, Kcturnable in the Common Pleas; ard foz that the ſain 
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by Rawli and Fowle , late Sheriffs of Middlc- 

( was r:covered by the ſaid late Bing in the Court 

. agatnft the ſaid Davis,&c. by virtue of which Writ 

ſetzed all the Goods of tte ud Davis in their Bailywick, 

were app ed at 27 |. which they Acturned into the Exche- 

„ as the (Writ t. quired ; and 5 ſaid Davis had 1 — 
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Goods 02 Chattels, Lands 02 Tenements within their Bailywick 
at the time of the Ourlawry, oz ever after,Fc. 

To this the Plaintiff Demurred, and the Court held the Plea 
inſufficient; foz they ſet foxth, that the Pzedeceſſoz Sherifts han 
ſeiſed and taken the Debt into the Bings hands, ſo that 
— ſeemeth to be had befoze the Deſendants were She- 

But Judgment was given againſt the Plaintiff; foz the Court held 
that the Action would not iye foz the party who has an Outlawry, 
that becauſe the Sheriff upon the Cap? utlagatum 
oz ſeize the Goods and Lands of the Putlawed perſon , foz that 
is the Kings loſs : And tha it was pzetenved, the Sheriff 
extending and ſeizing would be a means to 
to appear to the Plaiariffs Action, the Court ſald that it 
remote. as not to be conſidered as a ground to ſuppozt an 
but if it had been ſhewn, that the Sheriffs might have taken 
Body, and had neglected to do it, there might bave been 
reaſon to ſuppozt this Action, So Judgment was given, 
Querens nil capiat per breve. 
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Sir Thomas Gower's Caſc. 


E bad upon a Commiſſion made an Attorney, in oper 
ſuffer a very this Term, which was 
at York. 
And the Court was now moved in behalf 
in Cail to ſtop the paſſing of the Common 
ſeveral Affidavits were pzoduced to ſatisſie 
Thomas Gower (ſince the (aid Afſizes ) died in 
Court being ſatisfied of the truth-thereof , did 
the Recovery; and they ſaid, if it Hould 
neous. 


Bealy verſas Sampſon. 


Tr:epa br Lincoln 1. F OHANNES Sampſon' nuper de Mawvis Enderby 
wr in Com' ptædict Peoman attach fuir ad reſpon- 
queuſque feen dend* Willielmo Bealy de placito quare ipſe ſimulcum Georgio 
lia of 10 Francis nuper de Stamton in Com prædict' Labourer, Vi & armis 
averia ipſius Willielmi pretii quadraginta librarum apud Halton 

cum Beckeringe nuper invent cepit & imparcavit & ca ibidem 

fic imparcar' quouſque idem Willielmus finem undecim librarum pro 
deliberatione corundem inde habend' cum prædict Johanne & 

io ſeciſſet detinuit & alia Enormia ci intulit ad grave damp- 

num ipſius Willielmi Et contra pacem domini Regis nunc, &c. 

Ec 
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Lincoln eis & cuilibet eorum conjunctim & diviſim mandavit quod 
de terris & catallis ptædicti Willielmi Bealy in balliva ejuſdem Vic 
Fieri fac” tam ptædꝰ debitum decem librar quod ptræd' Johannes 
Sampſon in Cur' dicti domini Regis coram Juſtic' dicti domini Regis 
— Weſtm' recu verſus cum quam " -quadragine” 
ſolid' qui eidem Johanni in cadem Cur dicti mi Regis adju- 
dicar' fuet pro dampnis ſais quæ habuiſſet occaſione derentionis 
debiti illius ita quod denar ill haberet coram Juſtic' dicti domini 
Regis apud Weſtm' à die Sancti Martini in quindecim dies ad red 
dend' præſat Johanni de debito & dampnis ptædictis unde convict 
fuir quod quidem Warrant poſtea & ante tetorn ejuſdem brevis 
necnon ante prædict quo, &c. ſcilicet eodem ſecundo dic 
Auguſti Anno tertio prallte apud Halton in Com præd 
Georgio Francis deliberat fuit in juris virtute cujus 
The warnt quidem Warranti præd' Georgius Francis & præd — ut 
eee, ejus ſervien & per ejus mandat poſtea & ante retorn' pred 
Detendant necnon ante pred” tempus quo, &e. ſcilicet die & anno ult men- 


„ tionat' apud Halton præd' averia 
— ſpec in executione pro debito & dampnis =_ 
the Plaintifs & cadem averia debito modo appreciati "= 
cartel in le appteciat fuer ad ſummam undecim librar ; 
And cauſed corundem Er fic capt” & ſeiſit imparcaver & detinuer 
them ro be præd' Willie præd' ſummam undecim librar” preſat 
Apprated. Francis ad uſum dicti Vie pro deliberatione averiorum i 
in Cuſtoly habend' ſolviſſet prout eis bene licuit quz ſunt idem reſid 


: i 
1115 


Tranſgr 


1 


until the E prædꝰ unde ptæd Williel' ſuperius ſe modo queri hoc 

— ipſe idem Johannes ſit culpabil de capti , yp n= mg 
money. praxd* ad aliquod tempus ante ſecund diem Anno 
_ _ tertio ſupradicto vel 5 tertio 
before or after- ſupradicto Et hoc parat eſt verificare unde ſi pre 


b 


&c. 
_ Et prædictus Willielmus dic quod præd placitum Johan- 
e, Samplon ſuperius in barram placitut in a=: coment” 
minus ſuſſicien in lege exiſtunc ad ipſum Wilhelm actionem ſam 
predict verſus pratat” Johannem Sampſon habend* praxcludend” 
quodque ipſe ad placitum ill modo & forma prad' placitat neceſſe 
non habet nec pet legem tetræ tenetur reſpondere Et hoc parat 
eſt verificare unde pro deſectu ſuſſicien placiti in hac parre idem 
Williclm' pet Judicium & dampna ſua occaſione Tranſgr prædict 
Cauſe of t ſibi adjudicari, &c. Et pro cauſis moracon in lege idem Willielm' 
—— ſecundum formam Statuti oſlend & Cut hic demonſtat has cauſas 
u bang. ſubſequen videlicer quod placitum præd male traverſat mater & 
tempus in ea parte traverſat ac travers ill extra idem placitum 
omitti debuiſſet ſi non idem placitum traverſaſſet tempus inter præd 
fecundum diem Auguſti & ptæd quinden Sancti Martini in codam 
placito 
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2. The pleading of the payment to Francis, and not ſaid to 
Francis and the Deſendant, tho" it docs not pꝛeciſciy anſwer the 
Dcclaration, pet he help it well enough, becauſe payment to 
Francis la a payment to both, becauſe it is ſet fozth, that they act» 
cd joyntly in purſuance of the att ant; and averring that the 
matters pleaded were idem reſiduum tramgreſſionis was a ſuffict- 
— anſwer of the Allegation in the Declaration of payment to 


De put this Caſe, one bxyMmgs Treſpaſs againſt A. that he ſimul 
cum B. took his Cattle and detained them quouſque he made a 
Fine with the ſald A. and B. fog the deltvery of them. A. the De- 
fendant ple ads, that a Rent was granted to B. with a clauſe of 
Diſtreſs ; and that the ſaid B. and A. as bis Servant, and by 
hes command took the Cattle by way of Diſtreſs, and detained 
them till the Plaintiff pald the arrear to B. quz eſt cadem tranſgreſ- 
fio, Could it not have been good ? 

Again, Tf this payment muſt be taken to be to the p2oper uſe 
of the Sheriff,a:d (0 not in purſuance to the Erccution,vet be held 
that the Plaintiff here could not maintain an Action of Treſpals,that 
in regard that be is particeps criminis, the detaining the Goods 
is but a Nonfcaſans. It the Sheriff upon Mein Proceſs refuſes 
Bayl, this does does not make him a Treſpaſſer ab initi 
he is ltable to an Action upon the Caſe fo ſuch refuſal ; 
the Caſe of Salmon and Percival, Jones 226. and 1 Cro. 
the Sheriff detains a man taken upon Meſa Proceſs 
ſedeas, and that appears by Stringer and Stanlacks 
404- and Withers and Henly's Caſe, 2 Cro 379. 
detalning is a new Caption; but it is 
king of the Mony is a Misſeaſans; and in 6 
a man diſtrain and abuſeth the Diſtreſs, 
inirio; ſo where a thing is done hy an aut 
abuſe is committed after. 

Anſw. That is true, if there were a Misfcaſans in 
wherein the Plaintiff in this Action had not concurred : 
ſhould detain a Yozſe, and the Oemer ſhould bid him 
would this make him a Trcſpaſſo2 ab inirio, as if he had 
without ſuch licence? The papment is here the Act of 
tiff in this Action, and therefoze he was of Optnton, 
could not bung Treſpaſs. But by the Opinion of the 
Chee Judges, Judgment was given pro Quer”, 
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Clarke verſas Peppin. 


Somerſet fl. EORGIU s Peppin nuper de Culverton in Executors bring 
Com prædict Gen al dic” Stout Peppin of e. . 
Culverton in toe ſatd County Gent. ſummonitus ſuit ad te pon — Song 
dend Edwardo Clarke Armig Johanni Bowles Armig & Georgio Chanel Lea 
Muſgrave Armig executoribus teſtamenti Will Clarke Armig de pla- en. 
cito qd* teneat eis con ventionem int coſdem Willielmum & Georgi —— 
um Peppin in vita Wilhelmi ſactam juxta vim formam & pleads that the 
| ment int” cos conſe, &c. Ec unde ps — 


prolat cujus dat eſt eiſdem die & anno agreat ru. es 
dimi pro annis ( Anglice, A fer bb 

annis ad incipi ( Anglice, 

al determinationem ſtarus Ux' 


& 
2 


12 
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fi 


— Leaſe ) qd — vacuum foret Aceciam proviſo 
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ſuis nominare & appunctuate aliquam al' perlonam in loco talis per: 
Lerche Plain ſonæ fic obien Er iidem Edwardus Johannes Bowles & Georgius 
if Teſtaror Muſprave ulterius dic qd' licet ipſe pracfar” Willielmus in vita ſua 
— & præd Edwardus Johannes Bowles & Georgius Mulgrave poſt 
ec. mortem ipſius Will perimplevet & cuſtodiver omnia & ſingula 

agrea ment & convention” in ſeript praed” ſpec ex parte ſua per- 
Protetande that implend. & cuſtodiend. Proteſtando eciam qd. præd. Georgius Pep- 
— pin non perimplevit nec cuſtodivic aliqua agreament. five conventi- 
chem. ones in ſcripto præd. ſuperius (ſpec. ex parte ſua perimplend. & cuſto- 
— « diend. in facto idem Edwardus Johannes & Georgius Muſgrave dic. 
—— Ur, præd. — ä — — ex- 
iſtic videlicer apud Camimgton . 9qd'q; Georgius Peppin 
non ſolvit 2 Willielmo in vita ſua ſcu ciſdem Edwardo Johan 
ni & Georgio Muſgrave poſt mortem præd. Williclmi præd. cenrum 
& octogiata libras videlicet unam medicrat. inde ad f eſtum Sancti 
Michaelis Archi prox. poſt dat. ſcript. illius & alteram mediecar. 
inde ad Feſtum Sancti Michaelis Archi tunc px. ſequen. Et fic idem 
Georgius Johannes & ius Muſgrave dic. - pd. Georpius Pep» 
pin conventionem ſuam pd. nec cum f illielmo in vita ſua 


Et fie, Oc. 


Williclmi in hac perte factam tenuit fer. il. penirus infregit ac il. 

pfat. Williclmo in vita ſua & ciſdem Edwardo Johanne &c 

Muſgrave poſt mortem pfat. Willielmi cenere contradixit & 

contradic. unde dic. qd. detcriorat. ſunt & dampnum habent ad va- 
Profert in Cw" Jenciam ducentarum librarum Er inde pduc. ſectam, &. & 
mat hic in Cur. Liceras Teſtamentar. pat Willielmi p 

liquer Cur. hic ipſos Edwardum Johannem & Georgium Muſgrs 

fore Exccutores Teſtamenti pd. Et inde habere Adminiſtrario- 


nem, &c. | 
Teftarer % Et pd. Georgius Peppin p Thomam Webber Artorn. ſuum ven. & 
e defend. vim & injur. quando, &c. Et dic. qd. pd. Edwardas Clarko 


Johannes Bowles & Georgius Muſgrave actionem ſuam pd. inde 
verſus eum habere ſeu manutenere non debent quia dic. qd. Pd. Will. 
Clarke deſunct. pd. tempote quo ſupponitur pd. conventionem ſieri 
nec unquam poltca nichil habuit in tenementis pd. p ipſum Willicl- 
mum p ſcript. agreament. pd. fic ur præſertut dimitti agreatum Et hoc 
parat. eſt veriſicate unde pet. judicium fi præd. Edwardus Clarke Jo- 
hannes Bowles & Georgius Muſgrave actionem ſuam prad. inde 
verſus eum habere ſeu manutenere debeant, &. 

Ec ptæd. Eu wardus Johannes Bowles & Georgius Muſgravedic qd. 
placitum F Georgi Peppin ſupcrius in Barram placitat ac mate- 
ria in codem content minus ſufficien' in lege exiſtic ad ipſos Ed. 
wardum Johannem & Georgium Muſgrave ab actione ſua prædꝰ 
verſus ptæſat Georg Peppin habend pracludend' qd*q ipſi ad pla- 
citum ill modo & forma præd 1 neceſſe non habent nec p 
legem terraz tenentur reſpondere & hoc parat. ſunt verificare unde 

pet 
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and detataing them till he was fozced to 


of Treſpaſs the Planciff, declared fog the taking 


demurred, and it was adjudged 
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Prynne verſus Sloughter. \ 


LIAS prout patet Termino Sancti Michaclis ult preterit” 2 (ww 
Rotulo DCCLXXIV. continetur fic London iT. Præceptum — Heir 


Caroli Secundi nuper Regis Ang!', &c. ſcilicet Termino SandtzTrii Tas“ 
regni ſui decimo nono coram Orlando Bridgman Mil rar 


Spirtlefield in dicto Com Midd' Armig tam 


proce 
reſiden liquer manifeſte Execur” ramen 
faciend' ac ptædict Willielmus mort uus 
praditi Roberti acceperat Rex Er quia, &c. 
fac' renentibus terrarum & tenementorum 
Willielmi in Octabis ſanctæ Trinitatis Anno regni 
imo nono ſupradicto quo die Judicium ptæd 
in Balliva ſua quod eſſent hic a die 


— oſtenſ fi quid, &c. 
terris & tenementis illis 


74 


228 
Ft 


bb 
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4 ſanctæ Trinitatis Anno The ed of 
rinitatis 

dechmo none Balls ſoa quibus vel St 
cui Scire wk. IIA 
fuic Et ſu — 
ſepetal — diverſorum terrarum & tenementotum in Com — 
Norf. qua fucr' prædicti VVillielmi in eiſdem Octab ſanctæ Trini- 
tatis Anno decimo nono ſupradicto & poſtea unde debirum & 

fieri & levari poſſunt Ideo Præcept eſt Vic Norf. 


&c. Scire fac' tenentibus terrarum & tentorum quæ 
cti V Villielmi in prædiet Octab ſanctæ Trinitatis Anno 


4 


i 
Hl 


regni dicti nuper Regis decimo nono ſupradicto vel unquam poſtea 
in Balliva ſua eſſent hic ad hunc diem ſcilicet a die ſancti 
Michaelis in tres Septimanas ad oſtend in forma ptædicta, &c. Kc 
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hunc diem ven tam ptædietus Robertusper Attorn 
luum 


it Vic Cum Robertus Prynne generoſus nuper in Cur” domin een 
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Tertenants 


592 
91 rar. 
cire "ice Re 


rurnce. 


Nalls ali 
1cmenit es. 


Special Impar- 
lance, 


Lequela Revi. 
feat' continu 
& aa;ou nar 


F 
Parliamenti. 


Imparlancc. 


Tac Plaintiff 
prays Execu 
rion. 
Tertenants 
plead in abate- 
ment of the 
Win. 


Ulteriins(pecial 


ſuum pradict” quam Paris Sloughter per Henr' Clift Attorn' ſuum 
Er ſuper hoc Vic' prædict Com' Norf. videlicer Thomas Seaman 
Armig' modo mand” quad ipſe virtute brevis praedicti ſibi directi per 
VVillielm' Dicker & Johannem Scott probos, &c. Scire fac prætat 
Paris Sloughtet tenenti undecim Meſſuagiorum cum pertin in Lin- 


: Regis in Com ſuo modo vel nuper in ſeperalibus poſſeſſionibus five 


occupation” Ezckiclis Goddard Elizaberhz Tilſon Vid" Everardi 
Farthing Jobannis VV ilſon Roberti Edwards Georgii Burnett Johan- 
nis VVilliamſon VVilhelmi Melton V Villielmi Cobb Suſan VVeſt- 
gate & Janz Kurry Vid' & unius repoſitori (Anglice d (Cares 
youſe) modo vel nuper in poſſeſſione five occupationc Nicholai 
Rookes quæ quidem ſe pal meſſuagia & tepoſuotium tucr tenementa 
pred” V Villielmi VVormell in pdict' Octab' ſanctæ Trinitatis Anno 
decimo nono ſupradicto & poſtea quod eſſent hic ad hinc diem ſcilicet 
pradicr' tres Septimanas (ancti Michaclis ad oſtendend fi quid &c. 
quare debitum & dampaa prædict de tenementis illis fieri & prafar' 
Roberto Pry nne reddi non deberent juxta formam recuperationis 
prædictæ prout pet idem breve ſibi ptæcept fuit quodque non ſunt 
aliqui alii tenenentes nec eſt aliquis alius tenens aliquarum terratum 
ſive teñtorum quæ foer' icti Wilhelm Wormell in prædictis 
Octab' ſanctæ Trinitatis Anno decimo nono ſupradicto vel unquam 
poſtea in balliva ſua quibus vel cui Scire fac poreſt Super quo 
predict” Robertus Prynne pet executionem verſus præſat Paris 
de debito & dampnis prædictis de eiſdem tenementis cum pertin' 
levand' ſibi adjudicari,&c. F 

Er pradict” Paris ſalvis ſibi omnibus & omnimod” exceptionibus 
& advantag' tam ad prxdict' breve quam ad prædictam narracon 
per” licent” inde interloquend” hicuſque in Octab ſancri Hillarii Ex 
habet, &c. idem dies Car” eſt ptæiatꝰ Roberto hic &c. Poſtcaque 
ſcilicet à die Paſchæ in quindecim dies de quo die loquela prædicta 
antca remanen' ſine die virtute cujuſdam Actus Parliamenti domini 


fit per ae VVillielmi & domine Mariæ nunc Regis & Reginz Angl &c. 


tertio die Februarii Anno regni ſui primo revivicat* continuat & 
adjornat' ſuit hic ven' tam ptædict Robertus Prynne quam ptædict 
Paris pro Attocn ſuos prædictos Et ſupet hoc idem Paris ſalvis ſibi 
omnibus & omnimod exceptionibus & advantag tam ad breve 
quam ad narration' prædict ulrerms pet licent” inde interloquendi 
hic ulque in Craſtino ſanctæ Trinitatis Et habet, &c. Idem dies 
dat eſl prafat' Roberto ty nne hic & c Et modo hic ad hunc diem 
{cili.ce ad prædict Craſtin ſanctæ Trinitatis ven tam prædictus 
Robertus Prynne quam ptædict Paris per Attotn ſuos prædictos 
Et ſuper hoc idem Robertus Prynne ut ptius pet execution verſus 
præſat Paris de debito & dampnis ptædictis de tenementis prædictis 
cum pertin* levand* ſibi adjudicari, &c. Super quo prædict Paris 
pet Judic' de prædicto brevi de Scire ſac Vic' prædict Com Nori 
direct' quia dic quod diu ante emanacon cjuſdem brevis de Scire 
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& tempore emanation' inde quidam Georgius Underwood & Jere- 
mias White ſcific” ſuer & adhuc ſeiſit ex ſtunt de duobus Meſſuagiis 


prædictk Wilhelm Wormell ſeiſit fuir in dominico 
in predict Octabꝰ ſanctæ Trinitatis Anno decimo nono ſupradicto 
Et hoe paratꝰ eſt verificare unde ex quo 
nes non ſum ſuer nec in codem brevi 


{ m cum pertin 
Willielmi Wormell præedicto 
dem Paris pet judic de brevi i 
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J unt de & ſuper 
fk inde reddane dies dat eſt partibus ic uſque 
à die ſancti Michaelis in tres Septi de audicado inde Judicio 
ſuo co quod Juſtic hic inde um,&c. 
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Prynne verſus Sloughter. 


N a Scire facias upon a judgment recovered in Trinity Term, 
Anno 19 Car. 2. nuper Regis in this Court, againſt William 
Wormell Eſq; in 200 |. Debt, to warn the Tertenants of the 
ſald Wormell, if they could ſhew any thing why Execution ſhould 
not be. gc. which was directed to the Sheriffs of London, who 
returned that there were no Tertenants in thetr Bailywick , upon 


pore ionis inde qu il & Jer. White 
were and ſtill are ſeiſed of two Meſſuages, ac. in Thames Dicron 
in the County of Surry , ultra & prater Tenementa pradi&t in 
retorno ejuſdem brevis de Scire fac' ſuperius ſpecificat?, of which 
the ſaid Wormell was ſeiſed, ac. Unde ex quo 7 
Jeremias non ſummon ſuet nec in codem brevi de Scire fac” nomi- 
nat” nec in ptædict retorno inde retornat' tenentes, &c. idem 
Sloughter petit Judicium de brevi illo & quod idem breve caſſo- 
tur 


To this Plea the Plaintiff demurred, 
Argued, that it was — in Scire fac 
Tertenants in another County 
brought, tho it might be if the Tenants 


oy apy Jars Plea is not to be admitted ſince the Statute 
16 & 17 Car. ac. g. which was made to pzevent 
upon Judgments, Statures and Recognizances that 
when any Judgment, &c. ſhall be extended, not be 
delayed 02 avoided by occaſſion, that any part of the Lands and 
Tenements extendible, are 02 ſhall be omitted Extens, 
ſaving the Remedy lo; Contribution againſt . as ſhall 
have any of the Lands ertendtble, Which Statute was at firft 
tempozary, and made perpetual by 22 & 23 Car. z.ca 

The Court were of Optnion , that as to the Patter of the 
Plea, that it might be plcaved. And when one Certenant 


is Returned ſummoned upon a Scire fac, be map plead that 
there are other Tertenants , tho 
will put the Plaintiff to take out a Scire facias againſt them. 
Vid. fo: that the Lady Greſhams Caſe, Mo. 429. and Clarke 
and Hardwick's Cafe Mo.524. Vid.Dy.331B. ſemble Cont. Jn a 
Scire ſac lo a Tertenant in the nature of an Audita Querela,it was 
held, 


— — 
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The City of Oxfords Caſe. 


12 an Action of Debt log 28 J. 28. 

that whereas the Defendant by a 
cognoviſſet ſe debere & indebitat fore to 
viginti & octo librarum duorum folid' & quatuor 
Querenti, &c. ad vel ſuper viceſimum nonum diem 
forer anno Dom. 168 5 pro vera lolutione 
ſolidi & quatuor denat ipſe the Defendant obli 

t candem Hllam, and in facto dicit quod the ſald Moy le non ſolvit 

erenti the ſaid 141. x s. and 4d. upon the ſaid 29th of Sep- 
tember, per quod actio accrevir, 

To this the Defendant Demurred, and it was Adjudged foz the 
Plaintiff ; fo2 the ft is not dzawn pꝛopetiy as a Penal Bill foz 
the payment of the x4 L &c. yet there is enough to ground an 
Action of Debt foz the 281. 2s. and 4d. andthe Day of payment 
ſeems to refcr to the 28 l. 26 and 4d. Vid. 1 Cro. 771. 


Note, 


— 
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Note, 'Tis the common courſe to declare in Communi Banco 
per ſcriptum indentat, without ſaying , ſigillo ſigillat'; but "tis 
otherwiſe in BR. 


Plaintiff Buckler and two others, Exerutors of Peter 
Becket , bjought Otbt upon a Bond of 100 1. which the 
Defendant (together with one Katherine Becker) had entrev into 


Oyer of the Condition, which was, 
s Mittrd, 
et 


pounds by equal pa 
the 15th day of Folreny, 


8727 
221 


. 


4 
21 


ſhould be then 
agreed, the Becket ſhould 
give a in And it was 
alſo t the payment 
of 12 Peter and his 
Aſſign the faid Peter 
ſhould ſo the lad Con- 
ny TITS 
the ſaſd 12 of the Defen- 


22 
Z 
F 


115 


s 


latdo Bond prout; and that 
onlp the firff dy 
payment t1curred between the date of the fatty Bond andthe death 
of Peter Becker, (viz.) the 15th vayof Auguſt, anno tertio Jacobi 

is. And the Defendant on the (aid «5h day, (Sir pounds 


being all that was then due to the (atd Peter Becker) at S obtulit 
D £ ſolvete 


A 


— 
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ſolvere , and was ever alter ready to pay it to (jim; and alter, 
ſcilicet, the firſt day of December, anno tettio ſuptadicto, Did pap 
to the ſaid beter Becker the ſald Dir pounds, which he did accept. 
unde petit Judicium,&c 

The Plaintiff replied Proteſtando, that there was no ſuch Agree» 
ment, and that the ſatd Mary Becker was fill tiving and under 
Age, and that Sir pounds became due upon the x 5th of F 
anno quarto nuper Regis Jacobi, accozding to the laid Condition, 
—_— Defendant hay not paid, & hoc paratys cſt veriſicate, 


* Defendant demurred, and it was inſiſted on foz the 
Defendant that this Agreement might be pleaded, and aderted to 
ſhew the meaning of the parties, and to have the Condition taken 
accozdingly. As the Caſe of Neviſon and Whicly in the 3 Cro. 
in Jones Rep. 396. where the Condition of 1 bes Og 
ment of Intereſt at Sit months, as much as 
fo a year, and it was thewn to be maveſo 17 65 
Scrivener , and that the Agreement of the part 
moze than juſt Intereſt; and this was held a 
ſave the Bond from being void by the Statute of Uſury. 
Caſe between Lewknor and Mountague was cited, where the 
dition of a Bond was, If Wiliam Mountague 2 whereas 
there was William Mountague the Father and Willi 
the Son, and by the Averment of the me 
this was erpounded of the Don. 

But the whole Court were here of Opinion, that the Ave 
in the Caſe at Bar was not to be admitted; tog it 
the Condition to another ſenſe then the wo 

Au to the Caſe upon the Statute U 


there was no Coprupt Agreement. Vid ante, 

And as to — Caſe, 
ment was but to ain which William Mountague was 
and ſtands well with the wozds of the Condition. But whether, 
as the Condition is penned, ko the payment to be during the 
Life of Peter Becker and the Binozity of Mary, that the payment 
ſhould determine upon the death of Peter, the Court did not 
deliver their Opinion ( accozding to the Opinion in Brudnell's 
Caſe in 5 Co. 9. it would ſeem that it ſhould. But the Cale of 
Croſs and Tooker in Latch. 16z. ſeems ſtrong to the contrary. 
Vid. that Caſe in Popham 201. and in 1 Anderſon x51. abſque 
impctitione vaſti during their Lives, held, that the 21viiedge hall 
continue to the Durvivo}.) 


11 
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And the acceptance after 
and upon that point the Court were 


be Plaintiff, but Judgment waz not given, be- 
ſhewed an inclination to compoſe the bulineſs. 


Peter Becker rcfuled ; otherwtlc if a place 


nt had bren inthe condition, and it had been ſhewn in 
$. Plea of tender without ſetting fozth a re- 


Court held the pleading of the tender inſufficient, 


Lea and Exellies Caſe : 


the party which was to recetve the Pony, was 
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In Communi Banco. 


Trippet verſus Eyres. 


Lond' f. TOHANNES Eyre nuper de Sheffeild Mannor in 
wag ant Com Eborum Gen al dict Johannem E . 
mnavwus feild Mannor' in Com yon —— ſuit ad reſj 
Burrowes Trippct Gen de placito qd' reddat ei trecentas 
ei debet & injuſte detinet, &c. Et unde idem Burrowes For 
Milward Attornꝰ ſuum dic* qd cum ptædict Johannes nono di - 
cii Anno Regni Domini Regis nunc tercio apud London* in Paroch 
beatæ Mariz de Arcubus in Warda de Cheap p quoddam Scriptum 
ſuum Obligatorium conceſſiſſt ſe reneri cidem Burrowes in prædict 
trecentis libris ſolvend' cidem_Burrowes cum inde requiſt 
ictꝰ tamen Johannes licet ſxpias requiſit” prædict᷑ trecentas li- 
cidem Burrowes nondum teddidit fer ill” ei hucuſq; reddere 
contradixit & adhuc contradic unde dic qd” deterioxat eſt & damp- 
num habet ad valentiam centum librarum Et inde ꝓduc Sectam, 
&c. Et yꝓſert hic in Cur? Scriptum prædict debitum præ- 
_ in — ptædict teſtatur cujus dat eſt die & anno ſupta- 
ictis, &c. 
The Denn Et predict Johannes p Johannem Gatacre Attorn“ ſuum ven“ & 
craves Ojer of deſend vim & in jur quando, &c. Er pet audit Scripti 
e Condition. & ei legitur Per” eciam audit conditionis cjuſdem Scripti & ei 
in hæc Verba. . Che Condition of tms Obligation tg 
That if the above-bounden John Eyre, s Ves, Execntozs and 
Adutmſtratazs, foz his and thetr parts and bebalfs, do in all 
things well and truly ftan> to, obey, abtve, perfozm, fulfill and 
keep the Award, Order, Atbarament, final! End, any Deternunatt- 
on of Francis Barlow of Sheffcild in the (aty County Sent. and 
Robert Soresby of Sheffcild ofozeſaty Gent. Arbitratozs, invite» 
rently named, elected and choſen, as well on the part and behalf 
of the above-bounden John Eyre, as of the above-named Burrowes 
Tripper to Arbitrate, Award, O2ver, Judge and Determine of 
and concerning all and all manncr of Action and Actions, Cauſe 
and Cauſes of Actions, Suits, Bills, Bonds, Specialties, 


Tudgments, Executions, Extents, Quarrels, Controverſies —— 
panes 


Debt upon 4 
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paſſes, Damages and Demands whatſoever, at any time 02 times 
beretofoze had, made, moved, bought, commenced, (ued, pzoſecu- 
ted, done, ſuffered, committed oz depending by oz between the ſald 
Parties, oz either of them; ſo as the ſaiv Award be made and 

in Writing, oz by word of Mouth, on 02 befoze the ninth 
| | ; but if the ſaid Arbitratozs do 
do in 
fil and 
End and 
low and Roberr 
of and 
bis Award 
ting o wozd 
afozeſaid, then this 
rr and victue. 
Eyre prædict · 
verſus eum ö 
Sorcedy — — — ttc 
* Arbitrators 
N CA made oe 


quia dic quod bene & verum eſt quod prædicti Franciſcus & 
(cripti 


ward in W- 
ting, or by 
word of Mot 


— 


nor 4. . vp 
them F 


Avard; bot 
in Conditione predict ſuperius nominat poſt confectonem e 

Obligatorii pracd* & infra tempus prædict in Conditionenhe Arvirare 
ptædict in ea parte limicat' nullum fecer' arbitrium Ordinem arb — 
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murrcr. 


tramentum final” finem vel determinationem in ſcriptis per verdum 


to dec 
præu 

Umpirator int prædict Burrowes & præſat 

ſuper przmiſl præd Et idem Butro | 

Cornelius poſtea & ante prad* deci 

Conditione præd mentionat ſcilicet 


bs 
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ſolveret prædict int 
diem Maii tunc prox” ſequen apud 
feild in Com Eborum int duodecimam 


j 


j 
15 
Art: 


| 
i 


5 
0 
1 


pred 

iple ad placitum ill modo & 

nec per le gem terre renerur i 
unde pro luſficten Replication prædict Burrowes i 
parte idem Johannes pet” Judici 

actione ſua pred” verſus cum 

Gauſes of De- Morationis in lege i 


ſormam in hujulmodi Caſu 
& Cur' hic demonſtrar” | 
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—:.. ping vis Umpinr 

inter eaſdem partes de præmiſſis pred”, &c. = TWO 

ptædictus Burrowes ex quo ipſe ſufficien' materiam in lege ad 
- ; ” 


allegavit 
predict” 


MY 


quod Juſtic* hic inde nondum, 


c ſuo co 


LF 


1 


PE 
11 


2, 


rage 


i 


f 


Deſendaat pleaded Actio non quia dicit, that the (aid Fran- 
cis Barlow and Robert Soresby made no Award within the time 


Francis Barlow and Robert Soresby the 10th day of April in the 
year afozcſaid, at London, in the Partſh and Ward afozeſatd, did 
name one Francis Jeſſup Eſq; to be Umpire between the afozeſaw 
Burrows Tripper, and the * Eyre, and the ſald _ 

cettup 
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paratus eſt verificare unde petit Judici- 
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Iraror nominatus, Bib within the time 
aro 0; Umptrace of and concern 
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Co which it was anſwered, That if it be admitted that Jeſſup, 
after his refuſal, might have taken upon him the Umpirage in 
caſe the Arbitratozs had named no other Umpire, pet tis clear 
Jeſſup could not have accepted the Umpirage aſter another was 
named; foz the Arbitratozs naming another upon his refuſal, had 
quite taken away their firſt nomination ; aud in caſe Jeſſup hay 
accepted befoze they hay pꝛoceeded to name another, then the Arbi⸗ 
tratozs had been pzevented naming of any other;ſo here could be no 
concurrent Power at all, Vide the Caſe of Frall and Brierly, z Ro. 
Abr. 261. There the ſubmiſſion was to two Arbitratozs, and if 
they did not agree within a certain time, then to the Umptrage 
of ſuch an one as they 
= Award within the ſame time: And 

tratozs made no Award, and they choſe 
an Award within the time; and that was held 1 
they had determined their Power by chooling an Umpire, 
it viffered from the Caſe of Bernard and King, 
was named in the ſubmiſſion; and the Caſe of Copping and 
ner, 2 Saunders 129. Where the ſubmiſſion was to atozs, 
if they made no Award, and could not agree in 
— the — J. S ſo that he made an Award wit 

ame time. 

In an Action brought upon the Award made 
was ſet fozth, tbat the Arbitratozs made no Award, nec 
potuerunt aliquod Arbitrium inter Partes , the 
made an Award within the time ; upon a Demurrer 
elatation, Judgment was given foz the Defendant ; 
ment quod non potuerunt facere Arbitrium was idle, 
ed they might have made an Award within the time : 
repozted by Saunders, if the Plainciff had (et . 
declared they would make no Award. Chen all the Court held 
— Twyſden Juſtice ) that the Award ol the Umpire hav 

en good. 

And this Ventris ſald did ſomewhat ſhake the Authozity of Ber- 
natd and Kings Cale. 

But Pollexfen, Chief Juſtice, ſald he had taken a repozt of the 
Caſe of Copping and Horner, and pzoduced his RKepozt, where there 


E 18871211 


77727 
8411 


was no mentton of that laſt Opimon repozted by Saunders. 


Aud the Chief Juſtice ſald, no Caſe could be put that where a 
man that was veſted with a bare Authoztity, his dental oz refuſal 
to erecute it could conclude hm, but that notwithſtanding he 
might execute his Authozity ; but it he makes a void oz tnſuffict- 
ent execution he may do it over again. There is no reaſon he 
ſaid to take the woꝛds adtunc & ibidem penitus recuſavit, that he 
was pzeſent, and that the nomination was but a communication 


02 pzopoſal, (oz if he had notice of it many days after, and — 
t 
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Com Midd' prazxd' in dominico ſuo ut de feodo Ipſoque Johanne 

Comite de Clare fic inde ſeiſit exiſten Idem Johannes Comes de 

Clare poſtea ſcilicet codem nono dic Decembris Anno Domini Mille. 

ſimo ſexcenteſimo quadrageſimo ſeptimo ſupradicto apud paroch' 

ſancti Clement Dacorum præd. in Com. prad. per quandam Inden- 
— tur. inter ĩpm̃ Johannem Comit de Clare per nomen Przhonorabif 
7 "cen Johannis Comit de Clare ex una parte Et præſat Ricth Cale in vita 

ſua per nomen Ricardi Cale de paroch' ſanctæ — aliis Bides 

London Plumber ex altera parte adrunc & ibidem fact. cujus 

alteram partem ſiꝑillo ipſ. Ricardi in vita ſua ſigillat idem Thomas 

Dowſe modo quer hic in Cur” profert cujus dat” eſt eiſdem die & 

anno dimiſiſſet præſat Ricardo teñta præd cum pertin per nomina 

tot” illorum trium Meſſuagiorum five tenementorum ſuorum cum 

pertin in paroch᷑ ſancti Clement Dacorum in Com Midd? adtunc 

vel nuper in tenura & occupation Elianotæ Peirſon Vid' Aſſign” 

aſſignat vel ſubtenen ( Anglice Uindertenants ) ſuorum 

jacen meſſuag ſive tenement Willielmi Haberfield 

continen in longitudine ex ca parte Centum & 

Aſſize ( Anglice of Aſſiʒe) aut co circit & prox 

renement? adrunc in tenura Willielmi Hobſon cogn' 

le Beare & Harrow erga occiden & continen in 

ca parte Centum & ſexagint 

aut co circit” & in latirudi 


Aſlize ( 
tria meſſuag ſive renementa & premiſia cum pertin 
Cale Execuror” Adminiſtrator" & Aſſign ſuis à F 


Px 
complend & finiend' Reddend & folvend* pinde annuatim & quoli- 
ber anno duran toto dict termino dicto Comiti : vel Aſſign 
ſuis ſummam viginti libr* legalis Monetz ad vel ity Au- 


la capitalis meſuagii ſive domus manConal dicti 
Dzury Lane in Paroch' Sancti Clement Dacorum 


rr CO ng | 
Baptiſlæ Sancti Michaclis Archi & Natal | noſtri Dei p 


& equal portion vel infra oftodecim dies px unum 
— Feſtorum prima ſolution mf ene & fl. 
end” ad & ſuꝓ Feſtum Nativitat Sancti Johannis Baptiſtæ px' ſequen' 
dat ejuldem lndentur vel infra octodecim dies px' poſt dict Feſtum 

The Covecants. Ex præd Rich Cale ꝓ ſeipſo Executor' 44 11 | wir & Aſſign' ſuis 
& —— convenit gory DIE & 1 

te de Clare Hered & Align ſuis entur ; "i p 

Rich Cale Executor' Adminiiracor vel Allen un din yl dc 

juſdem 


B. 
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By virtue 
whereof, and 


gaince was poſ- 
leſt. 


The Leſſor Re- 
leaſes the Inhc- 
1tAance. 


Ard afrer bu 
deccaſe to the 
G1 anrecs for 
1000 years 


hope Ed. Roſſeter Joh. Wolſtenholme & Tho. Briſtowe ( int? al) 
revertion' tenementorum prad* cum pertin ptæſat Rich. Cale, Ec. 
ut przefertur dimiſſ habend' & tenend revertion ill eiſdem Arthur 
Stanhope Ed. Roſſeter Joh. Wolſtenholme & Tho. Briſtowe Executot 
Adminiſtrator” & Aſſign ſuis a dic prox' ante dat ejuſdem Indenrur 


pro & duran* termino unꝰ anni integri extunc prox ſequen plenar 
complend & finiend' reddend & ſolvendꝰ proinde dicto Joh Comiti de 
Clare Hæredꝰ & Aſſign ſuis reddit un grani Piperis ad Feſtum Sanct. 
Michaelis Arch' prox' ſequen' poſt dat ejuſdem Indentur” fi idem 
bargain & vendition 


holme & Tho. Briſtowe ſuet de ptæd revertion renementorum 
pred” cum pertin ſſionatꝰ revertion? inde ulterius eidem Commit 
& Hzred. ſuis ſpectan. lpſiſque Arthur. Stanhope Ed. Roſſeter Joh. 
Wolſtcnholme & Tho. Briſtowe fic de prædꝰ tevertion tenementorum 
præd cum pertin. poſſeſſionar. exiſten. ac ptæd Comite de reverti- 
on inde immediate ſupet praxd* tetmin. prazd* Arthur. Ed. Joh. Wol- 
ſtenholme & Tho. Briſtowe expectan in dominico ſuo ut de feodb 
ſeiſit. exiſten, idem Comes poſtea frilicer ſeptimo die Auguſti Anno 
Regni dict nuper Regis Caroli Secundi decimo quarto ſupradi 
apud Paroch. Sacti Clement. Dacorum ptæd' in 
quandam al. Indentur. int. cundem Joh, Comit. de Clare 
prahonorabilis Joh Comitis de Clare ex una parte & 
Stanhope Ed. Roſſeter Joh. Wolſtenholme & Tho. Briſtowe 

bilis Arthur. Stanhope Armig. ſecundi Filii nu 
norabil. Philip. Comit. de Cheſterſeild deſunct. Ed. 
merby in Com. Lincoln' Mil. Joh. Wolſtenholme de London. 
& Thomæ Briſtowe de Beerthorpe in Com. — —— 
parte adtunc & ibidem fact. cujus un partem ſiꝑillo prædict 
de Clare ſigillat' Idem Thomas Dowſe modo | 


praed* cum pertin. habend. & tenend. eiſdem Arthur” Stanhope 
Edwardo Roſſeter Johonni Wolſtenholme & Thome Briſtowe 
Hæred & Aſſign.imperpetuum ad uſum prad' Johannis Comiris de 
Clare ꝓ termino vitz ſuæ natural” Er poſt deceſſ. ipſius Comir. 
runc ad uſum am Arthur. Stanhope Edwardi Roſſeter 
Johannis Wolſtenholm & Thome Briſtowe Executot Adminiſtrator” 
& Aſlign' ſuorum ꝓ & duran' tetmino Mille annorum 4 dat” «ja( 
ejuſdem Indenrur* computandꝰ plenar complend. & finiend. virtute 
cujus quidem relaxation necnon vigore ptædict Statur* de uſibus 

in 


— 
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in poſſeſſion trans ſerend dem Johannes Comes de Clare fait de Sidn by virus 
ptædꝰ revetcon renementorum præd cum pertin' ſeiſit in dominico * >< ue 
ſuo ut de libero tenemento ꝓ tetmino vitæ ſuæ natural remanere 


mortem Tt rl. 
Arthur' Stanhope Edwardus Roſſeter Johannes — 


& Thomas Briſtowe poſſeſſionat ſuer de prædꝰ revercon teñtorum 

praed* cum pertin p præd termino Mille annorum Et fic inde The Canes 

exiſten iidem Arthur” Stanhope Edwardus Roſſetet ed her the 
| a 12 Term of 1006 

Der R Briſtowe ſcilicer ſeprimo e 
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ut per eand Indentur — — — 
dictus Ricardus Cale poltca ——— — —— The Tenant 
nu Regis Caroli Secundi viceſimo upradit oO 2 pred. paroch. for years 
du Clementis Dacorum codem Ricardo Cale tune tenent. ten- 
mentorum ptæd. cum pertin. virtute dimiſſion ptæd. ſibi ut 
fact. exiſten. ſe attornꝰ & agreavit virtute cujus quidem conceſſion. & 
attornament prad. pᷣtextu ptædict. Thomas Dowſe pater de præd. 
tevercon' teñtot um ptædict cum pertin' ſult poſſeſſionat pro reſid 
diti term Mille annorum Iploque Ricardo Cale fie de tenementis 
prædict cum pertinꝰ ut pfertur poſſe ſſionat exiſten Idem Ricardus 
Cate in vita ſua ſcilicet octavo die Jubi Anno regni dicti * 

N to 


— — — —— 1 
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Caroli Secundi decimo nono apud pradict' paroch ſancti Clementis 
The Tenant in Dacorum condidit teſt & ult volunt ſua in ſcriptis & inde conſtituit 
eum Prædict Johannem Cale Executor & ptædict Ricm̃ Cale poſtea & 
+. poſt attornament ptædict ſact ſcilicet decimo die Decembris anno 
Deſcendants regni dicti nuper Regis Caroli ſecundi viceſimo ſecundo apud præd' 
Father bis paroch* ſancti Clementis Dacorum obiit de tenementis pred ſibi ut 

pfertur dimiſſ ſic ut præſertur poſſeſſionat poſt cujus mortem præd 
And died Johannes Cale onus execution teſt prædict' ſuper ſe ſuſcepit & 
— ut Executor teſt ict in tenementa prædict cum pertin intra vit 
proved the & ſuit inde poſſeſſionat Et ſic inde poſſeſſionat exiſten prædictoq; 
wWillzod Thoma Dowle patre de revercon' inde ut pſertur etiam poſſeſſionat 
vas peſſeſſes, exiſten ipſe pradict Thomas Dowſe pater poſtea ſcilicet viceſimo 

ſexto die Februarii anno regni dicti nuper Regis Caroli ſecundi 
Then the tticeſimo ſexto apud parochꝰ ſancti Clement Dacorum prædict ſecit 
Grantee in & condidit teſtm̃ & ult' voluntat' ſua in ſeriptis & cadem 
ebe wm, teſſꝰ & ulc' voluntat ſua dedit & deviſavit inter al ictꝰ rever- 
and deviſed the on tenementarum ptædict cum pertin eidem Thomæ Dowſe 
Reverſion modo quer filio ſuo pro termino vitæ eſuſdem Thomæ filii & poſt 
el ans ejus deceſſ tunc cuidam Thomæ Dowle ſilio prædictꝰ Thomæ Dowſe 
ater bis modo quer & hæred — Thomæ filii præd' Thomz 
een“ modo quer exeun & de toſtõ idem Thomas Dow ſe pater 
oonſtituit dict fill ſuum Thomam Dowle modo quer ſol Executor 


The Plaineif ſexto die Januarii anno regni dicti 3 li ſecundi trice- 
proved che ſimo tertio ſupradicto teſt prædict debita juris forma apud pdict 
8 8 paroch' ſancti Clementis Dacorum probavit ac onus & execuconem 
teſt predict” ſuper ſe ſuſcepit & prædict rovereonꝰ renementorum 
prædict cum pertin ratione legat prædict diet viceſimo ſexto die 
Januarii anno triceſimo tertio ſupradicto apud prædict paroch” 
4nd claines lancti Clement Dacorum clamavit virtute cujus quidem legationis 
the Tenements idem Thomas Dowle modo quer de revercon' tenementor' prædict 
Drees da, cum pertin? pro refid? dicti rermini Mille annorum ſuit poſſeſſionat 
Et ſic inde poſſeſſionat exiſten ptædictoque Ricardo Cale de tene- 
mentis prædict cum pertin in forma ptædict ut ptæſertut poſſeſſio- 
nat exiſten licer Idem Thomas Dowie modo quet bene & 
fidelit obſervavit perimple vit perſormavit & cuſtodivit omnia & 
ſingula convencon concoſſion articuP & agreament' in lndentut 
— dimiſſion ſuperius primo recitat ec ex parte prædict Johannis 
That the Comit de Clare harcd' & aſflign' fuor* obſervand ormand” 
Deiendant did perimplend” ſeu cuſtodiend* ſecundum formam & ' cjuldem 
nr perm ., Indentur' proteſtandoque quod ptædict Johannes Cale non tenuit 
of his pac, Obſcryavit perimplevit performavit ſeu cuſtodivit aliqua convencon' 
conceſſion' 
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conceſſion articulos & agreament” in cadem Indentur? ſpec ex parte 

prædict. Ricatdi Cale Executor. Adminiſtrator. & Aſſign. ſuorum 
oblervand. and. petimplend. ſeu cuſtodiend. ſecundum for- 

mam & eſſect. Indentur. dimiſſion. ptædict in facto idem Thomas 

Dowſe modo quer. dic. ptædict. Johannes Cale fic ut præſertut 
poſſeſſionat. exi mortem dicti Thomæ Dowle patris & ante 

finem prædict. termini quadragint. & unius annorum per candem 

Indentur' conceſl. ſcilicet decimo tertio dic Seprembris anno Domini br aged 
Milleſimo ſexcenteſimo octogeſimo quarto apud paroch. ſancti Cle. roms 
mentis Dacorum prædict. in Com. præd. ii un domum ad „ e aw ut 
valentiam ducentarum librarum ſu vredice dmilf. præmiſſ. per Repair. 
prædict. Ric? Cale in vita ſua poſt dimiſſion prædict ſibi ut ks 

tur ſact & duran. dimiſſion. ill. ere. fore penitus proltrat. conſumpt | 

& totalit. ruinat. in omnibus partibus inde pro deſectu ſuppottacon. Piuwn 
inde Et ptæd Johannes Cale fic ut prafertur poſſeſſionar. exiſten. 

ad ſinem praxd” termini quadraginta & un annorum qui finivit ad Jan et 
Feſtum Natalis Dom Anno Domini MDCLXXXVIIL præd' dom fic wa ofregaine 
proſtrar & total ruinar' reliquit contra formam & eſſect. 


in ca parte præd Johannes Cale ſic ut 
* exiſten' poſt mortem patris ſui præd & duran. 
& unius annorum ſcilicet decimo die 
i { li = 


Fl 
| 


Ih 


continue : 
annorum 

iſſor. ut ptæſertur dimi 2 
pro defectu teparacon inde per quod aqua pluvial. & al. aqua in 
arcam præd. —ͤ — . 
area in & ſu | Oaken Foo 


pr 
dragint' & unꝰ annocum reliquit contra formam & effect” convencon' 
ptædict in ea parte —— — — Avcther breach 
7 fi © if , mortem patris ui predict 4 uran ' for want of 
| + ſcilicer primo die Octobris —M 


ſuper dimiſſ. præmiſſ. per ptædict. Ric. Cale in vita ſua poſt dimiſſ- 

prædict ſibi ur ptæſertur face? & duran? dimill. ill. erect. fore & eſſe 

fract dirupt & in decaſu ꝓ defectu reparacon' inde Er prædict. 

Johannes Cale pradict' latas feneſtras ac muros fic fract 

duupt & in decaſu p — inde ad ſinem prædict. 
1 


termin 
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termini quadtagint & unius annotum reliquit contra ſormam & elfect 
* fic, S convencon? prædict in ea parte Et ſic idem Thomas Dou ſe modo 
quer dic quod prædict. Johannes Cale convencon' ptædꝰ in lndentut 
dimiſſionꝰ ptædꝰ ſuperius prim menconat in hac parte fact? non tenuit 
ſed infregit ac ill. eidem Thomz Dowle modo quer? tenere contra- 
dixit & adhuc contradic unde idem Thomas Dowle modo quer' dic 
quod deteriorat cſt & dampn' habet ad valenc treſcent. librarum 
Et inde pduc' ſectam, &c. Et ꝓſert hic in Cur idem Thomas 
Dowſe modo quer? Litteras teſtament prxfar Thomz Dowſe parris 
per quas ſatis liquet Cur hic ipih Thomam modo quer fore Execu: 
tot reſtamenti ill. & inde habere adminiſtracon', &c. 
The Defendants Et ptædict' Johannes per Johannem White Attorn ſuum 
leads perior- yen” & defend. vim & injur quando, &c. & dic. quod prædictꝰ 
— Thomas Dou ſe actionem ſuam præd. inde verſus cum habere non 
alligned. debet quia dic. quad prædict Ricardus Cale in vita ſua poſt con- 
ſecconꝰ Indenturz prad* ſuperius prim. menconat* ꝓſtravit tot” præd 
tres domus quæ dicto rempore conſeccon ejuſdem Indentur' fucr* 
ſtant. & exiſten. luper dimiſla pᷣmiſſa & de novo erexit ædiſicavit & 
cxtruxit ſuper dict ſolum in eiſdem loc. ubi prædict. tres domus ſic 
ꝓſternat. fic ſucrunt ſtant. tres al. domus tantæ magnitudinis quant. 
prædict tres domus fic proſternat' ſuerunt quodque idem Johannes 
Calc a præd tempote mart” pred” Ricardi Cale de rempore in tempus 
duran. toto pradict. termino quadraginta & unius annorum bene & 
ſuſſicien reparavit ſuſtinuit conſetvavit & manutenuit omnes ill. tres 
domus ſic de novo ædiſicat. cum pertin. & tres domus ſic de novo 
ædificat. cum ꝓtin. & tres domus ill. & quamlibet corum ſic bene & 
ſufficicn. reparat. ſuſtent. conſervat. & manutent. in fine prædict. 
termini quadragint, & unius annorum ſurſum reddidit & reliquir 
ſecundum formam convencon. prædict' in ca parte fact. Et de hoc 
An ITue pon. ſe ſuper Patriam Et quoad non reparacon. paviament. areæ ptæd. 
— dem Johannes dic quod ipſe idem Johannes non ꝓmiſit pavia- 
ment. arcæ ptædict' fore tract. dirupt. ſcu in decaſu pro deſectu tepa- 
racon. inde nec paviament. & muros & aream quetetam prædict. 
{cu aliquam ptem inde fore fract. dirupt. ſcu in decaſu pro deſectu 
reparac* inde ad ſinem praxdict. termini quadragint. & unius annorum 
modo & forma prout pradict Thomas ſuperius verſus cum queritur 
la ber Ide Et de hoc ponit fe ſuper priain & ted Thomas ſimilitet Et quoad 
ccd. ca. permiſſion ecgular* laterar fencſtra/& murorum refit in narratio- 
ne prad* mentionat” fore & eſſe frat dirupt & in decaſu pro de- 
ſectu reparation' Idem Johanncs dic qd iple idem Johannes Cale 
non permiſit tegulas lateras ſeneſtras & muros cement. præd' ſeu ali- 
quam partem inde fore frat dirupt' ſeu in decaſu pro deſectu repa- 
ration inde nec præd tegut lat ſeneſtras & muros cement* præd 
ſeu aliquam partem inde iract dirupt” (cu in decaſu pro deſectu re- 
paration” inde ad finem prad” rermini quadragint” & unius annorum 
reliquit modo & forma prout ptæd Thomas ſuperius verſus cum 


queritur 


— 
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queritur Et de hoc ponit ſe ſuper priath & ptædict Thomas fi- b idee 
militer, &c. — 

Et prædict Thomas Dowſe filius dic' qd* prad* placitum præd' A Demorier t» 
Johannis Cale quoad ſraction convention? præd' in relinquendo ad . = 
ſinem præd termini quadragint & unius annorum pracd' un domum ; — 
ſuper pred dimiſſa ptæmiſſa per prad” Rich. Cale in vita ſua poſt bu uttalen- 
dimiſſion præd ſibi ut præſertur fact & duran' dimiſſion ill ere” 
proſtrat conſumpt & rotalit” tuinat' prout idem Thomas Dowie 
filius ſuperius inde narravit ſuperius in barram placitat materiaque 
in eodem placito content minus ſufficiens in lege exiſtunt ad ipſum 
Thomam Dowie filium ab actione ſua præd inde verſus prafat* Jo- 
hannem Cale habend' przecludend' qu g. iple ad placitum illud in 
hac parte modo & forma prad” placitat neceſſe non habet nec per 
legem tertæ tenetur reſpondere Et hoc parat eſt verificare unde pro 
deſectu ſufficien* placiti in hac parte idem Thomas Dowle pet judi- 
cum & dampna ſua occatione fraction convention ptæd' in hac parte 
. 

Et Johannes | " placitum pracd” ipſum Jo- 
hannem modo & forma prad” placitat materiaque in 8 A Joynder { 
_— (ufficien' in lege exiſtit ad Cur' — Domini & Dominæ Re- W. 
gis & Regin æ nunc hic a cognitione placiti ict habend' præ. 
cludend quod quidem placicum — eadem content? 
idem Johannes parat eſt verificare & probare prout præd Cur', 

&c. Et quia — Thomas Dowſe placitum illud non te- 
ucuſque aliqualit dedic“ idem Johannes Cale pet 


hic placitum illud ulrerius cognoſcere velit. Ben. Trinder, 
Er quia Juſtic' hic ſe adviſare volunt de & ſuper ptæmiſſis unde 
partes przed” ſuperius polucr' ſe in Judicium Cut priuſquam Judici- 
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Dowſe verſus Calc. 


an Action of Covenant bought by Thomas Dowſe, as AC; 
Dowſe bis Father, Aſſiynee of Arthur Stan- 

„John Wolſtenholm and Thomas Briſtow, 

s of John late Earl of Clare, again John Cale Erecutosz 

| Plaintiff ſet foxth a Leaſe by Indenture, 

of Clare the gth of December 1647. to the 


ently repair all the Houſes ſo | | 

& ſingula Canal (Anglice, Sentinas (Anglich, Sinks ) 

Elicia ( Anglice, Drains ) & paviamenta fa& vel fiend” in pro 
nece 


cum omnibus requiſitis & 
ptæmiſſa ac domus & edificia ſuperinde fore erect & ediſicat & co- 
rum quodlibet bene & ſufficienter reparat ſupportat & manutent in 
fine vel citiori determinatione dicti termini paciſice & quiere relin- 
queret & ſurſum redderet dicto Com Hæredꝰ & Aſſign' ſuis prout per 
Indentur' præd', &c. 

By virtue of which ſald Demiſe the ſald Richard Cale entxed 
and was poſſeſſed, and the ſald Earl being ſeiſed of the Reverſion 
by Leoſe and Releaſe, dated the sch and 7th of Auguſt 1662. 
conveyed the ſaid Reverſion to the (aid Arthur Stanhop, Edward 
Roſliter, John Wolſtenholm and Thomas Briſtow and their Deirs, 
to the ule of the ſald John, Earl of Clare, during bis Life, and 
after his Deceaſe to the uſe of the (aid Sranhop, Roſſuer, Wolſten- 
holm and Briſtow fo one thouſand years nert after the date of 
the ſaid Indenture ; and that after the laid Earl of Clare died, and 
the ſald Stanhop, Roſſiter, Wolſtenholm and Briſtow became 
poſſeſſed of the Keverſion of the Pzemiſſcs foz the ſald term 
of 1000 prars; and upon the 7th of June 1668. by an Inden⸗ 
ture between Gilbert, Earl of Clare, and the ſaid Stanhop, Roſſi- 
ter, Wolſtenholm and Bog of the one part, and Thomas 
Dowſe ( Father of the ) of the other part; they grant- 
ed to the ſaid Thomas Dowie the Keverſion of the ſaty Pzemiſſes, 
fo2 and during the reſidue of the term of z<o0o years, to which 

the 
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the bald Richard Cale betug then poſſeſſed of the term denuled 
to lum as afozeſaiy of the Pzemiſſes, did attozn; and the ſaid 


— Cale = ſo poſſeſſed in the 
bby , 


152285 xi - 
11 
155 


eat 1672. Died, ny 


and the Defendant 


111 15 
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11435 182 
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11 


388 
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117710 45 lh 
15215 2 


accozding to the 
and ſo yicloed up actoꝛd. 


demiſed, and upon the ground 


new ÞHoules 


S 
Ys 
5 
4 
S 
8 
— 


ing to the Covenant afozeſaiy, & de hoc ponir, &c.. And as to the 


agreement, which, during the term, were kept well repaired, and 


at the end of the term left in good repair, 


whereon they ſtood, did crect thete 
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not repairing the Pavements, traverſeth that alſo, and the like 
as to repairing of Tiles and Walls. 

The Plaintiff as to the not repairing of one Douſe, in the De- 
claration mentioned, and delivering it up well repaired, demurs 
to the Defendants Plea ; which Demurrer came to be argued this 
Term, and the ſole queſtion was upon this Covenant, whetber the 
Defendant, being obliged only to build thzee Houſts, and having 
the Covenant did not bind him to repair 
, as well as thoſe which 


Rokeby doubted, it ſeeming to him to be all as one Covenant, 
and fo all the ſubſequent matter concerning leaving the Youſes 
— — ſhould be reſtrained and underſtood of thoſe agreed 
to * 

—— was given foz- the Plaintiff upon the reaſons 
02e | 

It was alſo objected on the part of the Defendant, that Dow ſe 
the Plaintiff was not an Aſſignee in this Caſe to wing Covenant, 
fo2 that the term in the reverſion-was deviſed to him fo Life only; 
and if he died within the Term, then to hls firſt Son, &c. 

To this it was anſwered, that the Deviſe of the term to him, 
paſſed the whole Eſtate, and the remainder to the Son was but 
a poſſibility, and an executozy Devile. 


Welbie 


—_—— — 
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Welbie verſat Phillips. 


8828 
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121 8 


il 


bis Action, 


2723 347335 
1111. 37% 


of one Meſſuage 
partibus placeret, 


that the Defendant enter» 
continued poſleſſcd of the 


a Demiſe made 
and foz 50 8. à quat ; 


upon 
Regis Jac. 4. 
iu ambabus 
avers 
and 
he bungs 


the Plaintiff veclared 
Anno nuper Regi 
wh quamdi 


13 

2 : 

22 THER» 

0 111755 113311222823 THY 9225 
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Chaſe verſus Sir James Etheridge. 


Curſitor found differed in divers material things from 
ginal, and thereupon the Deſendant pleaded the Statute o 


taken out accoꝛd ing to 

And now the Court was moved here, that the laſt 
be filed, and (o it was avered by 

by the Oper of the Maſter of che 


nz Regis & — de Banco juxta. liberrat. & privileg. ejuſdem Cur. 


pro hujuſmodi & aliis Miniſtris de codem Banco a tempore 
quo non extat memoria uſitat. & approbat. in eadem Cur. de placito 
tranſgreſſionis ſuper caſum, Ec. and (0 declares in =_ perſona 
in an action, foz that the Defendant being a Juſtice of Peace in the 
time of the late Bing James, made a Martant, diteged to the 
Conffable, charging the Plaintiff with being outlawed of Digh- 
Tteaſon, ubi re vera, &ec. The Defendant demurred, and ſhewed 
fo Cauſe, that in the pꝛeſcription fo2 the Pxtvilevge, it was tem- 
pore quo non extat memoria, whith was (aid to be inſenſible ; and 
the courſe in pleading was to ſay a tempore cujus contrarium me- 
moria hominum non exiſtic. Sed non allocarur, ſo the Court took 
the wozos ta be (ufficently expreſſing time out of mind, and di⸗ 
_ Pzeſivents are in this manner, Raſtalls Entries 475, 476, 
and 143. 


Shipley 
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Shipley wverſas Craiſter. 
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N LANCASTER ſuth fuit ad reſpondend' ces is i 


1 * * 
videlicet 2 nde d of on inju * 
vad & pleg' quouſq; & Unde dic eriorat ampnum . 

—— = Aon prey nan Er inde pducit ſectam, &c. — 
Et præd Johannes Lancaſler per Brian Courthop Attorn ſuum Du 284 
ven & deſend vim & injur quando, &c. Et ut Ballivus Decani — — oh 
Capitalis Eccleſizz Cathedral & Metropolitan Cantuar' bene cog- 2 Dae for 4 
noſcit captionem averiorum praditorum in pradi” Clauſo in quo, ee 
&c. & juſte, & Qyia dic qd' diu ante prædictꝰ tempus captionis pes and Cha. 
averiorum præd ac codem remvore quo, &c. prad* Decanus & Ca. prer c of 4 
pital fuer? ſeiſit de Manerio de Mounckton cum pertin' in Com 7 — 4 

8 2 Kanc fe, 
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Kanc præd in dominico ſuo ut de ſeodo in jure Eccleſiæ ſuæ predict 

.. ſeized in, Qg'que quidam Johannes Sabine Barronettus diu ante præd“ tem- 
Fee uf the 5%! pus quo, &c. ſuit ſeiſit de tribus Meſuagiis quatuor Horreis centum 
b & — — Acris tertæ & octogint acris mariſci cum pertin in 
Parochiis de Mounckton & ſancti Nicholai Arwade in Inſula Thanett 

in Com Kanc* præd' unde præd Clauſum in quo, &c. eſt & pra 

tempore quo, &c. necnon a tempore cujus contrar memoria hom 

— exiſtit ſuit parcel” in dominico ſuo ut de feodo & illa tenuit de 
— "4 eiſdem Decano & Capitalo ut de Manerio ſuo præd' per ſidelitat 
% icalty and Gt reddit” ſex librar” duorum ſolidorum ſex denar & un oboli ſm- 
nec an gulis annis ad Feſtum Sancti Michaelis Archi ſolvend & per ſer- 
Vicium faciend' ſectæ ad Cut ipſorum Decani & Capituli Manerii 
ſui ptædict de tribus ſeptimanis in tres ſeptimanas apud Manerium 

— ran ill' tenend de quibus quidem ſerviciis idem Decanus & Capiralus 
abe de fuer ſeiſit per manus præſat Johannis Sabine ut per manus veri te- 
nentis ſui videlicet de ſidelitate & ſecta Cur predict ut de ſeodo & 

jure ac de reddit prazd' in dominico ſuo ut de feodo Er prædict 

A Cuſtom for Johannes Lancaſter ulterius dic qd infra Manerium prad' talis habe- 
hea rs tur conſuetudo & a tempore quo non extat memoria hom” habebatur 
and halls Rent ſcilicet qd poſt quamlibet alienationem in feodo vel de ſtatu liberi 
upon every renementi alicujus parcel” terrz: vel tefirorum tent de Manerio 
Avcaon. prad' Dom* Manerii præd pro tempore exiſten cum talis alienatio ac- 
ciderit habuit & habere conſuevit reddit” un anni & medietat reddit 

unius anni per quem tal tertæ vel renementa ſic alienat rent” ſuer 

de Manerio prædict nomine finis pro alienatione Et fic dictus 

finis pro alienatione ſic ut ptæſertur per conſuetudinem Manerii 

prædict ſolubil” aut aliqua pars in aretro fuit & inſolut qd tunc 

Dom Manerii prædict' pro tempote exiſten de tempore in tempus 

Allele den & ad omnia my duran toto tempore præd quando & quotics 
(if in arrear.) neceſſe requiſivit diſtrinxit & uſus ſuit & conſue vit diſtringere in & 
ſuper rerras & tenementa præd de Dom Manerii præd ut de codem 

Manerio tent” & fic ut prafertur alienat quouſque dictus finis 

Auuuſſes it be pro alienatione ſic ut prafertur ſolubil ſolut forer Et ptædict 
* Johannes Lancaſter ulterius dic ꝗd prædict Decano & Capitulo de 
Manerio prædict cum pertin ac ptæd Johanne Sabine de Meſuagu: 

Horreis & Tertis ptæd' cum perrin'” Unde, &c. in forma prædict 

ſeifir” exiſten Idem Johannes Sabine ante prad' rempus quo, &c. 

ſcilicet viceſimo die Seprembris Anno Regni Domini Caroli Secundi 

The Alienation. nuper Regis Angliaz,&c. tticeſimo quarto apud Paroch de Mounckton 
przd' alicnavit prad” tria Meſuagia quatuor Horrea centum & qua- 

draginta act Terrz & octoginta acras Mariſci cum pertin* unde, &c. 

cuidam Waltero Tyndall Armig' habend cidem Waltero Hzred* & 

Aſlign' ſuis imperperuum Virtute cujus idem Walterus in Meſuagia 

— — Horrea & Terras præd cum pertin unde, &c. intravit & ſuit inde 
* ſeiſit in dominico ſuo ut de feodo Et fic inde ſeiſu exiſten* Ac 
eiſdem Decano & Capitulo de Manerio ptædict' cum pertinꝰ in forma 


pred” 
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pred” ſeiſu exiſten; Idem Walterus ante prædꝰ tempus quo, &c. 
ſcilicet decimo dic Septembris Anno Regni dicti Domini Caroli Se- 
cundi nuper s Angliz, &c. triceſimo ſexto apud Paroch' de 
Mounckton prxd' alienavit præd tria Mcfuagia quatuor Horrea cen 
rum & acras Terræ & octoginta acras Marilci cum 
pertin unde, &c. Cuidam Chriſtophero Yates Gen habendꝰ cidem 
Chriſtophero Hæred & Aſſign ſuis imperperuum Et prixd” Johannes Thi there vas 
Lancaſter ulrerjus die qd per præd' conſuetudinem Manerii præd nh Ge 
debir fuer* eiſdem Decano & — pro fine pro pred? prima ali Cutom. 

ic ut prſertur ſactꝰ ſumma novem 
librarum trium ſolidorum novem denat un? oboli & un? quadrantis 


car and un- 


& un' 2 præfat Decano & Capitulo præd' tempore quo, &cc paid, the De- 


Ballivus corundem Decani & 
videlicet captionem 
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allegavit quam ipſe paratus eſt verificare quam quidem monty 
ptæ 
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præd Thomas non dedic' nec ad cam aliqualit reſpond' fer verifica- 
tionem illam admittere omnino teculat iple præd Johannes Lanca- 
ſter ut prius pet judicium & rerorn' averiorum prædict unacum 
dampnis miſis & cuſtagiis per ipſum in ea parte ſuſtent” juxta for- 
mam Statuti in hujuſmodi caſu edit & provis ſibi adjudicari, &c. 
Er quia juſtic hic ſe adviſare volunt de & ſuper præmiſſis priuſquam 
judicium inde reddant dies dat eſt — præd hic uſque a die 
Sancti Michaelis in tres ſeptimanas de audiendo inde judicio ſuo eo 
qd* dem Juſtic' hic inde nondum, &c. 


Holland verſus Lancaſter. 


N Replevin, fo2 taking of 8 Cows in a place called the Barn- 

yard, in the Jule of Thanett in Kent. 

The Heſendant made Conuſance as Bayliff to the Dean and 
Chapter of the Cathedzal Church of Canterbury, and ſets fozth, 
that the Dean and Chapter were ſeiſed of the Bannoz of Moncton 
in fee, jure Eccleſiz; and that one John Sabin Baronet, was 
ſeiſed of 3 Meſſuages, 4 Barns 140 acres of Patch in the Jle 
of Thanett, unde locus in quo eſt & a tempore, &c. ſuit parcell, and 
held them of the ſatd Dean and Chapter as of their ſad Man⸗ 
noz, by Fealty, and the Kent of 61. as. and 69. ob. pears 
ip, payable at Michaclmas ; and ſhewed that the ſald Dean and 
Chapter were ſeiſed of the ſaid Rent by the hands of the ſald Sir 
John Sabin, as by the hands of thetr very Tenant, and lay a Cuffom 
in the ſaid Mannoz, quod poſt quamliber alienationem in feodo 
vel de Statu liberi tenementi alicujus parcell tert vel renement' tent” 
de Manerio ptæd Dom Manerii præd pro tempore exiſten cum talis 
alienatio acciderit habuit & habere conſue vit redd* unius anni & me- 
diet redd' unius anni per quem talia tertæ vel renementa fie alienat 
tent” ſuet in Manerio præd nomine finis pro alienatione, and lays 
a Cuſtom to diſtrain foz the ſatd Altenation Fine, ano then ſers 
fozth an alienation of the ſaty Meſſuage and Pzemiſſes by the 
ſatd Sir John Sabin to one Walter Tyndall in fee, and (hcws that 
the ſald Walter Tyndall made another alienation in fre to one 
Chriſtopher Yates, and ſo ſets fozth, that there were two Fines 
duc upon the (atd altenations, after th: rate aſozelatd, amounts 
ing co 18 l. 7s and 7d. ob. and that he as Bayliff ot the ſat 
Dean and Chapter, captionem praxd' bene cognoſcit in præd loco 
in quo ut in parcell tenement” præd. 

To this the Plaintiſf bemurrev, and it was ſpoken to at the 
Bar the laſt Term, and likewiſe this Tcrm : The main thing 
was, that the Cuſtom, as it was latd, was not good; foz the Alt- 
enation Fine is let tozth to be duc upon the Alienation of anp 
parcel of Lands oz Tenements held of the (aiv Bannoz, to have 

a year 
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the whole 


oth part of an Acre be altened, 
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Dick man verſus Allen. 


Caſe broughe Cant abi il. BRAHAMUS ALLEN nup de Granceſter 
again the De- in Com ptædicto Yeom'” attach ſuit ad reſpon- 

— dendꝰ Roberto Dickman Gen de placito tranſgr ſup Caſum, &c. Et 

Sheep upon the unde idem Robertus per Robertum Drake Attornꝰ ſuum queritur 
Piacits Land, quare cum Præpoſitus & Scholares Collegii Regalis Beate Marize & 

1 i Nicholai in Cantabr' in Com ptæd ſeiſit fuiſſent de uno Ca- 

The Colledge pitali Meſſuagio cum pertinen in Granceſter in Com prædicto ac de 

of Sr. Mary and centum &t ſexaginta acris terræ arrabil jacen in Communibus Cam- 

Ge be pis de Granceſter prædicta cum pertinen in dominico ſuo ut de 

c,, feodo in jure Collegii ſui prædicti iidemq; Præpoſitus & Scholares & 

omnes ilf quorum ſtatum ipſi habuer de & in renementis præd 

A Cuttom for cum pertinen a tempote cujus contrarii memotia hominum non ex- 
* enants .. . , , p — 

tofold tber iſl it habuer & habere conſuever ꝓ ſe Firmariis & Tenentibus ſuis 

Landlors eorundem Tenementorum cum pertinen libertatem Faldagii (Anglice, 
— Foldage ) omnium Ovium ( Ovibus ſuis ppriis & Ovibus tenen & 

occupatorum ꝓ tempore exiſten quorundam Meſſuagiorum & Terra- 

rum in Villa de Coton in Com præd' qui a tempore cujus contrarii 

Common of memoria hominum non exiſtit reſpective uſi fuer interCoiare, cauſa 

Viciiags vicinagii in —— Communibus Campis de Granceſter præd 

cum Gvibus uis in & ſuper praxd” Meſſuagiis & terris ſuis in Coton 

— præd' levan & cuban except”) ſuor & depaſcen infra Communes 

Campos & territoria de Granceſter prædicta a viceſimo quinto dic 

e, Marti uſque primum diem Novembris quolibet anno ſup ptædictas 

= wy centum & ſexaginta acras terras arabif petcipiend & faldand” ran- 

quam ad tenementa prædicta cum pertincnciis pertinen ptædictiſque 

Præpoſito & Scholaribus Collegii ptæd de Tenementis ptædictis cum 

The Principal pertinen” in forma prædicta ſeiſit exiſten* Prapoſitus & Scholares 

A poſtea ſcilicer decimo nono dic Octobris Anno Domini milleſimo ſex- 
Plaintiff by la- centeſimo octogeſimo primo apud Granceſter ptædictam quodam Jo- 
— hanne Coppleſton Sactæ Theologiæ Proſeſſor adrunc Præpoſito Col- 
legii prædicti exiſten p quandam Indenturam inter ipſos Prapoſi- 

tum & Scholares ex una parte & quendam Johannem Witte wronge 

Mir & Barroner' ex altera parte ſactam cujus alteram partem Sigillo 

toi iplorum Præpoſiti & Scholarium ſignat idem Robertus Dickman 

hic in Cur proſert cujus dar” eſt eiſdem die & anno dimiſer & ad 

firmam tradider' cidem Johanni Witte wronge Tenementa prædicta 

Hl. cum pertinen* habend & occupand præſat — & Aſſign” ſuis a 
tempore conſectionis Indenturæ illius uſque plenum finem & termi. 

For 21 yews, Num viginti ann exrunc px' ſequen & plenat complend” & ſiniendꝰ 

Virtute cujus dimiſſionis prædictus Johan' in Tefita præd' cum per- 

Leſſee enters. tinen intravit & fuit inde poſſeſſionat Et fic inde poſſeſſionat exiſten 

idem Johannes poſtea ſcilicet decimo die Auguſti Anno Domini mil- 

leſimo ſexcenteſimo octogeſimo ſecundo apud Granceſter ptædictam 

di. 
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dimiſit & ad firmam tradidit cidem Roberto Dickman Tenementa d Demiſed 
ptædicta cum pertinen habend' & occupand cidem Roberto i 

ſuis a Feſto Sancti Michaelis Archi tunc x ſequen uſque 
plenum finem & terminum ſex annorum extunc px ſequen & plenat For fx pes 
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Dickman verſat Allen. 


T5 an Action upon the Caſe, the Defendant declared, That the 
P}ovoſt and Dcholars of Kings College in Cambridge were 
feiſed in Fee in jure Collegii of a Belluage in Granceſter in Cam- 
bridge, and 160 Acres of Arable Land, lying in the Common 
Fields of Granceſter afozeſa(d ; and the ſaid Pzovoſt, &c. and all 
thoſe whole Eſtate they dave in the Tenements afozeſatd, have 
time whereof, &c. tog themſelves, their Farmers and Tenants 
of the ſaid Tenements, libertatem Foldagii ( Anglice, Folbage ) 


ſuper ptæd centum 
U ad , 


afoze- 
ſed 


and laid it to his damage of 401. 

The Defendant pleaded not gui 
Plaintiff, And it was moved in Arre 
Plaintiff had not in his Declaration (et 
Action; foz he ſaith that the Defendant 
upon the 160 Acres as he ought ; and it ts 
Cuſtom was ſoz the Owner of the Sbcep 
fold them upon the ſald Lands. 

But it was objected on the Plaintiſſs part, that the mod Folda- 
gium did impiy as much, and it was the uſage in Norfolk and 
Suffolk fog the Owner of the Sheep to put his Sheep into the 
Lozds Land and fold them there, foz which the Lozy pzouided 
Purdles, and pzepared the Fold to receive them ; and of this Fal- 
dagium a Fine was levied of inter al' as 1s repozted in x Ed. 3. ſo 2. 
and the uſage in Norfolk and Suffolk is there mentioned. And it 
was ſaid in a Poſſeſſozy Action tis enough to lap ſicut debuit. 
without ſetting fozth any particular Cuſtom 02 Pyeſcription 2 
And Dent and Olivers Caſe was cited, 2 Cro. 122. where an Ad 
on was bzought tog diſturbing of him in taking of Toll ad Feriam 
ipfius le Plaintiff ſpectan and it was moved after Uerdic, that be 

made 
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The Plaintiff declared of taking bis Cattle in a 


ptace called the Bacnclole tn Branwell tn th SEED of Corn. 
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after her Death, to enter into the Premiſſes, and diſtrain, &c. 
In Witneſs whereof, &c. 

Quibus lectis & auditis idem Qycrens dicit quod cognitio 
prazd' in forma prad' ſact & materia in eadem content ac fa- 
&um indentat præd' in forma prard' fact minus ſufficien' in lege 
exiſtunr, &c. and the Deſendant joyned in Demurrer, 

It was argued foz the Plaintiff, that there is no ſuffictent 
Gzant by this Indenture, foz it is ſaſy to be made between 
Nicholas of the one part, and Elizabeth and Nicholas Coſſen 
junior of the other part, and then recited the Durrender of a 
tozmer Gzant ; after which came the words, hath Given and 
Granted, and by theſe Preſents doth Give and Grant, &c. and 
no Gzantoz named, but if it ould be taken foz a Gzant from 
Nicholas Coſſen, tis a Gzant to Elizabeth and her Peirs , 
and the habend' cannot alter the des in the limitation 
of the Eſtate in the Gzant of a and the Deſcendants 
in their Plea ſet fozth, that the ſaid Elizabeth was ſeiſed of 
the (aid oz her Life, ut de libero Tenemento, fo there ts 
a material variance between the Indenture and the Plea. 
The Court were of Opinion as to the firſt matter , 
that it was a good Gzant, the Jndenture being between 
Nicholas Coſſen of the one part, and Elizabeth of the other 
part; and then alter a recital ſaith, hath Given and Granted 
to Elizabeth, &c. That muſt be taken, that Nicholas Coſſen 
hath Given and Gzanted, and that the Coniſans ſetting ber 
ſozth to be ſeiſed o: Life, whereas there paſſed an Eſtate in 
Fce, was a material variance. | 

The Chief: Juſtice Pollexſen ſeemed to incline, that it was a 
Rent-charge foz Life, foz the power of Diſtreſs was given to 
ber only ſoz Life, and a Rent-ſeck in Fee, and that it was 
as a Gzant of two ſeveral Renta, and then the Picad ing was 


good. 
But the otherr Juſtices held it was one entire Rent, and that 


ſhe had it with a Pyiviledge of Diſtreſs during her Lite only ; 
— — was given to amend the Coniſans upon papment of 
oſts. 
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ſo ſeiſed the 9th day of January, Anno Domini 1663. demiſed to 
Sampſon Rogers the Pꝛemiſſes fo; 99 years from the Date of 
the Jndenture, if A. B &c. ſhould ſo long uve, tendung 10 |. 
yearly Kent, by virtue whereof the (aid Rogers centred, and the 
ſatd Joſeph Mark bring ſeiſed of the Revertion in Fee, ſecun- 
dum inem Manerii præd upon the firſt day of February, 
Anno 1663. ſupradict at a Court of the (atv Yannoz then held, 
did ſurrender in Manus Domini Caroli Sccundi nuper Regis An- 


i ptædict. afozeſai 
uſe of the lald Trewman and Coll, and their Heirs, to which 
ſaid T. and C. at the Court Dominus Rex per quendam 
Thomam Moulton adtune Seneſchal ſuum Manerii præd did grant 
the ſad Revertion — to hoty to them any their Peles, 
to the Cuſtom of the ſald Pannoz, and bp virtue there- 


quod infra Manerium prad' de t 
ſuetudo, &c. but bere the Cuſtom is by 
Vaughan 253. 2 Leon. 29. 
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Lade verſus Baker and Marſh. 


Kanc' l. HOMAS BAKE R& Nicholaus Marſh ſum̃ fucr' 
ad reſpondend” Philippo Lade Gen de placito quare 
ceper' averia ipſius Philippi & ea injuſte derinuer' contra Vad' & 
Pleg, &c. Et unde idem Philippus per Brian Courthope Attorn 
ſuum queritur qd prædicti Thomas & Nicholaus viceſimo die Marcii 
Anno —— Jacobi Secundi nuper Regis Angliæ, &c. quarto 
Ar in quodam Clauſo Terrz ibidem (vocar' le fourteen 
) ceplr averia ipſius Philippi videlicet tres Spadones & unam 
Equam & ea injuſte detinuer contra vad & pleg? quouſque, &c. 
unde idem Philippus dic qd” ipſe deterioratꝰ eſt & dampaum habet 
ad valenciam viginti librar Et inde produc Sectam, &&c. 


Declaration {a 
Replevin. 


Ec prædicti Thomas Baker & Nicholaus Marſh per Johannem d- 254 
Wade Atrorn' ſuum ven & defend” vim & injur quando, &c. Er TUT 


idem Nicholaus Marſh bene advocat ac prædict Thomas Baker 
ut Ballivus ejuſdem Nicholai bene cogn caption averiorum ptæd' in 
ptædicto loco in quo, &c. & juſte, &c. quia dicunt qd prædict 
locus in quo ſupponitur caption? averiorum prad” fieri continet & 
| 7 & c. continebat in ſe quaruordecim act Terræ 
cum 1 p- qd'q, diu ante prædict rempus quo, 
&c. quidam R Armig & Lancelot Lade fili prædict 
Roberti Lade ſuer ſeiſit de eiſdem quatuordecim act“ Terræ inter 
alia in Dominico ſuo ut de feodo & fic inde ſeiſit exiſten idem 
Robertus Lade & Lancelot Lade diu ante prædict tempus quo, &c. 
— = Octobris — — — — 
is ix, &c. viceſimo quatto apud Bar per quoddam 
=. ah ſuum Indenrar' — ipſos Robertum Lade & Lancelot 
Lade per nomina Roberti Lade de Barham in Com Kanc' Armig & 
Lancelot Lade fil prædict Roberti Lade ex una parte & quendam 
Nicholaum Marſh nuper deſunct Avum prard” Nicholai Marſh modo 
defend” per nomen Nicholai Marſh de eadem Ycom' ex altera parte 
ibidem faQ' cujus ſeript alteram pattem ſigillis ptæd Roberti Lade & 
Lancelot Lade ſigillat idem Thomas Baker & Nicholaus Marſh modo 
Defend” hic in Cur' proſert cujus dat” eſt eiſdem die & anno pro & in 
conſidetatione centum libt bonæ & legalis Monet Angliz cidem Ro-. 
berto Lade in manibus ſolut pro ſeiplis & Hired" ſuis dedet con- 
ceſſer & confirmaver? prafar' Nicholao Marſh Avo & Hætedibus ſuis 
quandam annuitat' five annual teddit octo libr bonæ & legalis Mo- 


Seifin in Fee in 
Joincenaats. 


And by Deed 
grit an mas 


wy, 


net Angliæ excunt de omni il Capital” Meſuagio five Tefito cum wing ow of 
rtin' in Rarham præd & excun' de omnibus terris & heredirament” the Capira! 
in Barham przd' Meſuagio prædicto ſpectan & tunc in occupatione 87 


ptædicti Roberti Lade unde prædict locus in quo, & eſt & prædict 
tempore quo, &c. ſuit parcelf Habend' tenend percipie nd & recipt- 
U 


end' 
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end annual” reddit ptæd' præſat Nicholao Marſh Avo Hæted' & 
= Aſſign' ſuis mperpetuum ad ſolum opus & uſum prædicti Nicholai 
De Marſh Avi Hæred' & Aſſign ſuorum imperpetuum folvend' Annu- 
= atim apud meſuagium prayd” ad Feſta Annuciaconis Beatz Mariz Vir 
gis & Sancti Michaelis Archi per cquales portiones vel infra octo 

dies px" poſt quodliber praditorum Feſtorum Er fi contigeret 

And if behind, praxd” annuitat ho annual reddit oo libr five aliquam inde par- 
ns =. rem aretrofore & inſolut per ſpacium octo dierum px” poſt aliquod 
| præd Feſtorum ſolution* dierum qd* tunc & deinceps licit ſoret præ- 
dicto Nicholao Marſh Avo Hzred* & Aſſign ſuis in præmiſſis præd 

intrare & diſtringere & diſttictiones illas imparcare — præ · 

dictus Nicholaus Marſh Avus plene content & ſolut inde ſub 

Upon Con conditione qd” fi prædꝰ Robertus Lade vel Lancelot Lade Hæred vel 
on to be void Aſſign ſui vel corum aliquis bene & ſidelitꝰ ſolveret vel ſolvi cauſaret 
upon payment prædicto Nicholao Marſn A vo Hared' vel Aſſign ſuis ſummam centum 
1% J %, librarum legalis Monet Angliz cum arreragiis fi aliqua eſſent ad vel 
* ſuper diem Sancti Michaelis Arch. qui eſſet in Anno Dom Dei noſtri 
milleſ. quinq se. ſexcenteſ primo apud meſuagium ptæd qd tune 

conceſſio illa & omnia in eadem content ſoret vacua & nullius valot 

in lege aliqua re antea content in contrarium non obſtant prout per 

idem ſcriptum lIndentatꝰ plenius apparet Er iidem Thomas Baker 

& Nich' Marſh modo Defend” ulterius dicunt qd” nec przd” Robertus 

The 1667. was Lade vel Lancelot Lade Hared vel Aſſign ſui vel aliquis corum fol- 
not paid. verunt aut ſolvi caulaver? nec corum * ſolvit aut ſolvi cauſa- 
vit ptæſat Nicholao Marſh Avo in vita ſua præd ſummam centum lib 

ſuper ptædꝰ Feſtum S. Michaelis anno Dom milleſimo ſexcenteſime 
quinquageſimo primo prad” ſecundum ſormam & eſſectum Condirie- 

nis in Script” Indenrat” przd* virtute cujus quidem conceſſionis præ- 

dictus Nciholaus Marſh Avus de Annual reddit præd' ſuit ſeiſit in 

dominico ſuo ut de feodo & fic inde ſeiſit exiſten prædictus Nicho- 

laus Avus ante prædict tempus quo, &. ſcilicet viceſimo octavo die 

Ti- Crate Novembris Anno Dom' milleſimo ſexconteſimo quinquageſimo quar- 
made us Wile to apud Barham prad' condidit Teſtamentum & ultimam Voluntat' 
ſuam in ſcript & per candem voluntat' ſuam ( inter alia) deviſavit 

Arg Deviſedir præd' annuitat' five annual* reddit octo libr? Aliciaz Exec ejus pro & 
wins ne 7 duran' vita ſua natura pro education & vict nept ſuorum Ann 
„ Cube & Aliciæ Waters quouſque pervenitent ad ſeperal etat octodecim 
annorum & poſt Uxor tuz mortem & tal ætat octodecim annorum 
ptæd Ann. & Alice Walters tunc ptædictus Nicholaus Avus per ult' 
voluntat' ſuam prædictam voluit qu filium ſuum Rich. Marſh & 


een,“ Hered' ſui haberent annuitat five annual” reddit” octo libt 
. ſolvend' decem libt ſeperatim ( Anglice a piece) prædict Ann & 


Aliciæ Waters & decem libr' legalis monet Angl Nich. Waters fratri 
præd Ann & Alicie Waters infra {cx menſes px* poſt mortem Ux 
ſuæ ſi eſſent ætat præd' ad eandem tecipiend & extunc voluit & le 
gavit præd annuitat' five annual reddit” octo libt ptædict filio ſuo 


Rich. 


— — — —ä > 
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Rich. & Hered' ſuis imperpetuum & prædict' Nicholaus Avus poſt 
conſection teſt i ſui prædicti & ante ptædictum tempus quo, &c. 
ſcilicet primo die Juli Anno Dom milleſimo ſexcenteſimo quinqua The Tetatcr 
geſimo ſeptimo apud Barham ptæd' obiit ſic inde ſeiſitꝰ poſt cujus 
quidem Nicholai Marſh Avi mortem prædict Alicia Ux' ejus virtute 
teſt i prædꝰ ſeiſit fuir de præd annuitar' five annual' reddit octo libr? Tye w iced 
in dfiico ſuo ut de libero refito pro teri vice ſuz Et fic inde ſeiſit ee Lale 
exiſten' pradita Alicia Ux' prædcta Nich Marſh deſunct diu antes 
| tempus quo, &c. ſcilicet tertio die Juni Anno Dom mil- 

imo ſexcenteſimo quinquageſimo octavo apud Barham ptæd' obiit Aud died. 
poſt cujus quidem Aliciæ Ur mortem iQ Rich. Marſh ſuit | 
ſeiſit' de przd” annuitar' five annual reddit” octo libr* in dominico ** ©ies 
ſuo ut de ſeodo & ſolvit præd' ſepetal legata prafar” Ann. & Alicie 4,4 paid hs 
& Nich. Waters ſecundum formam & eſſectum teſtamenti præd Legacies. 
ſcilicet apud Barham prazd* Et fic inde ſeiſit exiſten prædict᷑ Rich. 
Marſh diu ante prædict tempus quo, &c. ſcilicet decimo die Au- 


per nomen Nich. Marſh filii prædict' Rich. ex altera parte 
cujus ſcripti alteram partem ſigillo prædict' Rich Marth 
ſigillat iidem Tho. Baker & Nich. Marſh modo deſend' hic in Cur' 


ge 
filio ſuo & ſummæ quinque | ' legalis moner' Angliæ per præd Nich. 
Marſh modo defend” eidem Rich. Marſh & Aſn fas e ke 
(Anglice. ſecured) duran? vita ſua natural ad duos dies ſolutionis in 
anno & pro diverſis aliis bonis cauſis & conſiderationibus ipſum 

Rich. ad hoc movent' dedit & conceſſic aſſignavit & tranſpoſuit 
prædict Nichol Marſh ſilio ſuo modo deſend Hæte d & Aſſign. ſuis 
ptædꝰ annuitat five annual teddit octo libt habend & tenend dict e 
annuitat' ſive annual” reddit octo libr* prædict Nicholao Marſh filo 

modo defend” Hered & Aſſign' ſuis ad ſolum opus & uſum prædict rye vas. 
Nicholai filii modo ' Hzred' & Aſſign' ſuorum i ſub 


fun@ vel prædict Lancelot Lade Hzred' vel Align ſui vel aliquis © 


ew” 
octodecim libt legalis moner' Angliz apud Capital Meſuag' præd. 
ad vel ſuper Feſtum diem Sancti Michaelis Archi ꝓx' ſequen dat” 
præd. Indentur' ult mentionat qd tune prarecirat? fact annuiat & The Mony #44 
omnia articula clauſ. & res in eadem content foret vacua fruſtra & . 
nullius valoris aliqua te in cadem mentionat' in contrarium non ob- 
ſtant” par per idem ſcriptum indentatꝰ ult mentionat plenius appa- 
ret Et idem Thomas Baker & Nicholaus Marſh modo defend” ulte- 

U 2 ius 


* 
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rius dicunt qdꝰ Hæred vel Aſſign prædict Roberti non ſolverunt 
nec ſolvi cauſavet nec ptædict Lancelot Lade Hzred vel Aſſign ſui 
vel aliquis corum ſolvit vel ſolvi cauſavit præſat Nich. Marſh modo 
deſend præd. ſummam centum & octodecim librarum ſuper præd. 
Feſtum Sancti Michaclis tunc px ſequen ſecundum formam & ef- 
„iter Cnceſi- ſectum Conditionis in prædict᷑ ſcripto indentat ult mentionat Vir- 
"14, and = tute cujus quidem conceſſionis & allignationis ult mentionat ac vi- 
gore cujuſdam Statuti ſact apud Weſtm in Com Midd' quarto die 
Februarii Anno Regni Domini Henrici octavi nuper Regis Angliæ, 
&c. viceſimo ſeptimo de uſibus in poſſeſſionem trausſetend ; 
The Deſendant Nich. Marſh modo defend” ict rempore quo, &c. ſuit & adhuc 
desen, f eſt ſeiſit de pred? Annuitat five annual reddit ofto libe* in domini- 
« de feeds, co ſuo ut de ſeod Et quia inta & octo libt de reddit præd 
per ſex Annos integros finit ad Feſtum Sancti Michaelis Archi px 
For 6 yen ante prædict tempus quo, &c. prædict Nich Marſh modo defend? 
—— — ſuer & inſolut ad ptæd Feſtum Sancti Michaelis Arch prox” 
ante præd' tempus quo, &c. & per octo dies px' poſt idem Feſtum 
The one De- & ptædictꝰ tempore quo, &c. idem Nich. Marſh modo defend” in 
— m= jure ſuo propt bene advocat Et prædict Thomas Baker ut Ballivus 
the other bene predict” Nich. Marſh modo defend” bene cogn' caption averiorum 
cognovit. prædictorum in icto loco in 2 &c. pro cildem ragin- 
ta & octo libr' de reddit? ptædꝰ fic aretro exiſten & j &c. ut 


As in Land jn tertis diſtriction prædict Nich. Marſh modo defend” in forma 


QA” onerat — oY 4 xa 

Et prædictus Philippus Lade dic' qd” per aliqua per Tho- 
mam Baker & Nicholaum Marſh ſuperius in advocatione præd' alleg 
idem Thomas Baker & Nicholaus Marſh captionem averiorum 
dictorum in ptædicto loco in quo, &c. juſtam cognolcere non 
quia dicit qd placitum ptæd' per coſdem Thomam Baker & Nicho- 
laum Marſh modo & forma prad' ſuperius placitat materiaque in co- 
dem content” minus ſufficien* in lege exiſt' ad captionem averiorum 
prædictorum in ptædicto loco in quo, &c. juſtam ad 
quod idem Philippus Lade neceſſe non habet nec per Terræ 
tenetur aliquo modo reſpondere Et hoc parat eſt verificare Unde 
pro deſectu ſuſſictenꝰ placit in hac parte idem Plulli Lade pet” 
judic & dampna ſua præd occatione captionis & injuſte detentionis 
averiorum ptædictorum ſibi adjudicari, &c. 

Fr prædict Thomas & Nicholaus ex quo ipſi ſuſſicien materiam in 
Lege ad ipſum Nicholaum captionem averiotum ptædictorum in ptæ 
dicto loco in quo, &c. juſtam advocand Et ad ipſum Thomam ut 
Ballivum ipſius Nicholai candem captionem in eodem loco juſtam cog- 
noſcend in advocate & cogaitione tuis ptædictis ſuperius allega vet 
quam ipſi parat ſunt veri quam quidem am ptædictus 
Philippus non dedic nec ad eam aliqualit reſpond” pet judicium & 
retorn averiotum ptædictorum unacum dampnis, &c. ſibi adjudicari, 
&c. Et quia Juſtic hic ſe adviſare volunt de & ſuper ptæmiſſis pri- 

ulquam 
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Lade verſus Baker & Marſh. 
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prout per idem Scriptum Indenrar. plenius apparet Virtute cujus qui- 
dem conceffionis & aſſignationis ulterius mentionat. & vigore Statuti 
Anno —— $8. nuper Regis Angliæ viceſimo ſeptimo de uſibus 
in poſſe transſerend. prædict. Nich. Defend” fuit & adhuc eſt 
ſeiſit. de ptædict. annual. reddit, &c· and foz 48 L. foz (ir years ar- 
rear at Michaclmas nert-befoze the taking of the Cattle , to the 
— the Defendant bene cognoſcit ut Ballivus ipſius Nis 
lai, &c. 

To this the Defendant demurs. 

Firſt. Jt is not ſufficiently ſhewn that the Place where, &e. 
was charged with the Rent. fo; the Rent is granted out of a Mel. 
ſuage with the appurtenances tn Barham, and out of all the Lands 
in Barham afozeſatd to the ſald Maſſuage belonging, and 
in the occupation of the ſaid Robert Lade unde przdict. 
quo eſt & tempote quo, &c. fuit parcell. and tho it were 
at the time of the Diſtreſs taking, t might not be belonging t 
the ſald Bouſe, oz in the tenure of Lade at the time of the 
granted, which ſhould have bern chewn, and of that Opinton 
were the Court, 

Secondly. Jn the Deed by which the Defendant Nicholas Marſh 
claims, it is ſatd ſigillo prædict. Rich. Marſh, ( omitting ſigil- 


lat. ) 


* 
_ 22 ESY n — * — 


＋ Kc — 


8 


pleaded without 

anſwered by the 

that the Gzant was 

as well as Bony, and ſo 

ſeiſed; and foz - ay yg of Croſſing and Scudamore was cited, 


Paſ 23 Car. 2. 87r. where in Hectment it was found by 
Special Uerdic that Nicholas Hele was ſeiſed of Lands in Fee, 
and that he made a Deed to Jane Hele, enrolled fir 
Months, by which be did, foz and in conſideration of 
Love, Augmentation of her Poztion, and the Pzeferment of Her 
in Barrfage, and other good and valuable Conſiderations, Gtve, 
Gant, Bargain and Sell, Alien, Enfeoff and Confirm unto 
the ſald Jane and her Deirs the ſalid Lands, And in the ſald 
Deed there was a Covenant, that after due erecution, &c. the 
ſaid Jane ſhould quietly enjoy, and alſo a clauſe of warranty ; 
and the Jury found that there was no other Conſiveratton than 
what was erpzeſed in the Deed, ut ſupra ; this Deed could not 
enure as a Bargain and Wale, but it was avjudged that it ſhould 
wozk as a Covenant to ſtand ſeiſed; and Watts and Dix s Caſe 
was alſo cited, Sry. 188, 204 where Rolls ſald if Lands are _ 
: 
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paſſed foz Pony only, the Deed ought to be enrolled, but if foz 
—— and Natural Aﬀection the Land will paſs without Em» 
rollmcut., 

The Court here in the Dzincipal Caſe inclined, that this Gzant 
would wozk as a Covenant to ſfand ſciſed. 

But 2?ollexfen Chief Juſtice was of Opinion that it ought to 
have been ſo pleaded, and not to uſe the words conceſſic af 
125 & tranſpoſuit, which is to plead it as a Gant at Common 

aw, 

Powell and Ventris did concetve that it was pleaded ſuffict- 
ently, in regard it was ald that by virtue of the Deed and 
Statute of Uſes he became ſeiſed ; but leave was _ 
Court to amend the Pia as the Defendant HQould ſte cauſe. 


Bland verſus Haſelrig & alios. 


Uarto Jacobi Secundi the Caſe was, an Aſumpſit was 
bzought again four, who pleaded non Aſſumpſit infra ſex 
annos, and the Get dict was, that one of the Defendants did aſſume 
infra (cx annos, and the other non aſſumpſit. And it was moved 
that no Judgment could be given againſt the Defendant, upon 
Uerdict was found, foz this is an lndeb. aſſump. fox 
„ and (is an intire contract, and they muſt all be 
02 elſe tis againſt the Plainciff. 
nature ſeveral, ſo one Defendant may be 
not guilty, but tis not ſo in Actions 


Pollexfen Chief Juſtice, Powel and Rokeby were of Opinion 
in this Caſe, That the Plaintiff could not have Judgment. 
is incl admitted if an Indebicar af- 
d they plead non aſſump. 
„ this is againſt the Plaintiff, 
the caſe at Bar it may be 
taken , they rſf, and that one of them 
only renewed the pzomiſe within fir years : The plea of non al- 
ſumpſir infra ſex annos implies a pzomiſe at firſt, and if one ſhould 
renew his pzomiſe within ſir years tis reaſon it ſhould bind him, 
and the Plaintiſf muſt (ue them all, oz elſe he will vary from the 
Onginal Contract. 

But the Chict Juſtice ſcemed to be of an Opinion , that if 
the pzomile were renewed within the ür pears, yet if not upon 
a new Conſiveration, it (ould not bind ; and if there were a 
new Conſideration, the Action will lie againſt him that pzomt- 


fey 
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ſed alone. Sed Quzre, fo; the common Pzacice is upon a Plea 
of the Statute of Limications to pzove only a renewing tbe 
Pzomiſe without any further Conſideration, but a bare owning 
the Debt is not taken to be ſuffictent, Quzre, if the firſt Con- 
— —— 1 dg bod gb inn 
enough to raiſe a new of Action. Judgment was given 
fo2 the Deſendant. 


—_— 


Weſtby's Caſe. 


Eſtby bzought an Action by Original, and 
to Curſitor log dzawing of the Carit were Weſtby, 


the Oziginal to be amended in Court, and this 
application to the Chancery oz Ozver from thence 
amended all the pzoceedings alter. 
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Inv by the Opinion of the Chief Juſtice and Rokeby t 


ment was ſtayed. 


.diſſiſivic,&c. this implies it was 
tot the Anton. 


$7.B.finding in a Uerdict upon a (Urit of Forcible 


Defendant expulit 


and pet that is the very pain 
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The Warden of the Heect's Caſe. 


Motion was made by the Warden of the Fleet, fo} a Crit 
of Priviledge ſitting the Parliament, alledging that he was 
obliged to attend the Pouſe of Loos, and thcrefoze ought to be 
p2tviledged from Suits; and divers Pzeſivents were ſewn, 
where Writs of the like nature were granten to the Warden of the 
Fleet upon Motion, one whereof was 2 Car. 1. and divers ſince 
that time, ſome whereof appeared ta be upon hearing of Counſel 
oy both ſides. | 
And the Court were at firſt inclined to grant him the like Crt ; 
but it being afterwards made appear to the Court, that he was Med 
uponEſcapes,and the Court conſivering the great inconvenience that 
would enſue thereupon, and being of Opinion that it was in their 
Dilcretion,whether they would grant ſuch Writ upon Motion 02 no. 
Foz they could not Judictally take notice of this Priviledge of 
Parliament, and therefoze in caſe be had ſuch Priviledge , the Court 
ſaid be might plead it, if he would ; but they would not grant him 
ſuch Writ upon Motion: Oz it his / Priviledge were infringed by 
the parties pꝛoſecuting a Dult againſt him, de might complain to 
the Lords foz a bzeachof Priviledge. 


Anonymus. 


Pere was a Judgment by Default, which. the Deſendant let 


Deſault ding upon the BYiltake in the 
I e e 2 
pꝛocute iginal that ſhould be right, he moved the Court 


Serjeant Birch, that he might have Oyer of the Original; and 


by 
intended to pzevent the pzocuring of another, 
532 the Court deniedthe Motion, and ſatd, Jt was uſual foz a 


Plaintiff to take out his Original after Judgment Entted. 


Beaumont 
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Beaumont verſus Weldon. 


whereof were foz 
of the Plaintiſf at 


211 but only ſatd, That the Wares ſuppoſed 
Defendant, were fold and delivered to the Wite ; which 


Vid. the Opinion of ſome of the Judges in 2 Sidetfin in Scot 
and Manby's Caſe 129.and the Court held that the Plea amounted 
to the General Iſſue, as to the Lodging found foz the Wiſe; but 
then this was cured upon a General Demurrer. But becauſe there 
was nothing pleaded to the Indebirar' Aſſumpſic laid fo2 the Wares 
allevged tobe ſold to the Defendant htmſelf, they were of Opinion 
to give Judgment foz the Plainciff. 


X 2 Nots; 
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for a great 


The particu- 
lars of the 
(3000 $ 


many Goods, * 


Nota, The Traverſe abſque hoc, as this Pleading is,amounteth 
to no moe than a Proteſtation. Vid. Kelway 157.B. 


Brown verſus Rands. 


De Plaintiff bzought an Action of Debt fo; 4001. and De- 
| | | clared upon two Bonds, each of them in the penalty of 
2001. 

The Defendant dtmands Oyer of the ſeveral Bonds, and of the 
Conditions of each Bond; which Conditions teciting, that a Mar- 
riage was intended between the Deſendant and Anne Stow, One 
of them was to permit and ſuffer her to diſpoſe of her Perſonal 
Eſtate, and to permit the perſon and prrſons , to whom the ſhould 
diſpoſe of it, to enjoy it; and the other Condition was to permit 
her to give away 51. and that the Deſendant ſhoutd pay it within 
two Months after her Decreaſe: And to each of theſe Bonds the 
Deſendant pleaded, Quod Conditio ejuſdem ſcripti nunquam inſracta 
ſuit per ipſum ad aliquod rempus huculque & hoc paratus eſt 
verificare. 

To this the Plaiatiff demurred, Jt was inſiſted on fo2 the 
Defendant that this Pita was good, and ſhould dztve the Plainciff 
to afiign a Bzeach; tog the Matter did not lye within the Notice 
of the Deſendant, whether ſhe had made any diſpoſition of her 
Perſonal Eſtate, 02 had given the 50 1. and (0 could plead no others 
wile than thus. 

But the Court held the Plea to be naught, and that (oz ſaving 
of the Bond, it is neceſſary foz the Def to ſhew how be bath 
perfoxmed the Condition, and this manner of Pleading was never 
admitted. 


Lechmere & al verſus Toplady & al. 


Tro ver brought Lond. ſl, LICIA Toplady nupcr de London Vid" Benfamin' 


Thorowgood nupet de cadem Mil Thomas Kinſey 
nuper de eadem Mil & Georgius Benſon nuper de cadem Servien' 
ad Clavam attach fucr ad reſpondend Nicholao Lechmere & Sabian 
Coles mercatoribus de placito Tranſyr' ſupet Calum Et unde idem 
Nicholaus & Sabian' per Humſtidum Wall Artorn' ſuum queruntur 
quate cum ptrædict Nicholaus & Sabian quarto dic juni Anno Do- 
mini Milleſimo ſexcenteſimo octogeſimo ſexto apud London videlt 
in paroch Beatz Mariæ de Arcubus in Warda de Cheape poſſeſlio- 
nat? ſuiſſent de bon” & catal' ſequen (videſt) de ducent vgint” & 
quinque libris legalis monet Angl in pecun numerat ac de decem 
pipis ( Anglice pipes) & quingent lagen (Anglice gallons) Vini Hi 
panici (Anglicè vocatꝰ Canary) duobus buttis (Anglicè butts) dimid' 
Cad? 


— — 
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Cadi (Anglice half Yogſheavs ) & ducent' & quinquagint? lagen 
Viai —— — 3 Sherry) — buttis & ducent & 
quinquagentꝰ ' Vini Hiſpanici (Anglice vocat' Malaga) quinque 
Tonnis Anglics Cons) vigint Cadis (Anglice Ao & — 
lagen Vini Gallici (Anglice CAhttewint) decem tonnis quadragint 
cadis ſeptem vaſibus ((Anglice vocar' Fats) un' pipa & duobus mille 
Vini Gallici (Anglice vocat Claret) duobus vaſibus (Anglice 
ats) tribus cadis & trecent' hagen* Vini Rhenens (Anglice vocat 
Kbenifh) un cado un Tertia (Anglicè Ctittt) & ſexagint' lagen 
Vini Hiſpanici (Anglice vocat? Tent) ſex duoden (Anglice dozen ) 
ampullar ( Anglice bottles) implet cum Vino Hiſpanico (Anglice 
vocat* Canarp ) octo duoden' ampullar* implet cum Vino Gallico 
(Anglice vocar' Claret) ſeprem duoden ampullar' implet cum Vino 
Gallico ( vocat (Uhitewine) vigint' & tribus vaſibus (An- 
glics Cass) tribus circulis (Anglicè Dcrewhoops) duodecim ſerreis 
circulis (Anglicè Jron-hoops) duobus cantharis (Anglice vocat Cans) 
lex Infundibulis * Funnels) lex Cupis (Anglice Tubs) un 
cranor (Anglice Cranes) & hancher (Anglice Banchers) vigint 
ibrat ibus Nicotian ſex duoden librat ponder Candelar' 
(Anglice Candles ) triginr duoden* ampullar Vitriar ( Anglice 
bottles) un' Crate (Anglice t) duobus Fenſoribus (An- 
— Fenders) cribus Battillis (Anglicè Fireſhovels) tribus Forcipibus 
Anglicè pairs of Tongs) un' furca Ignar* (Anglice Firefozk) duabus 
cranis (Anglicè Cranes) & hamis ( Anglice Books) duobus uncis 
pro veribus ( Spitracks) duobus craticulis (Anglice G21d- 
irons) duobus Ignitabulis ( Anglice Chafingdiſhes ) duobus rripis 
(Anglicè Trevets) duobus Anſorus (Anglice Chopping-knives ) un 
pixid” ferrea (Anglicè Bor-Jron) quatuor caleſactotr (Anglice Heats 
ers) un Veruverſorio (Anglice Jack) un catena & ponderibus 
(Anglice Ceights) tribus verubus (Anglice Spits) un folle (Anglice 
patr of Bellows) un pixid' pro Sale (Anglice Dalt-bor) un unco 
o Sartagine (Anglice @ rack fo2 a Frying-pan) un inſtrument? 
erreo (Anglicè vocat” a Plate-Frame) tribus ollis ereis (Anglicè 
Bzaſs-Pors) & tegminibus (Anglice Covers) tribus ſcutellis (An 
glics Daucepans ) duobus creis caldariis (Anglice hals Kettles) 
ſex ereis ignitabulis (Anglice bzaſs Chaffingviſhes) un creo caleficio 
letuali (Anglice C(Uarmingpan) vigint' & novem patinis Stanneis 
(Anglice Pewterdiſhes) tribus malluviis (Anglice Baſons) quinque 
duoden & dimid” (anglice Dozen and half) lamin' (anglice Plates) 
tribus catillis (anglice Pozringers) tribus ſcutellis (anglice Daucers) 
un lamina (pager Paſty-platc) quaruor lamini ꝓ caico (anglice 
Checſe-plates) duobus ſallariis (anglice Salticliars) novem matulis 
(anglice Chamber-pots) duobus ſerreis digutroriis (anglice Iron 
Onpptnzpans) duobus ſartaginibus (anglice Frytngpans) viginc” 
& tribus menſis (anglice Tables) ſepeem tapet (anglice Carpets) 
nonagint & quatuor cathedris (anglice Chairs) duobus ſedi (an. 
ge 
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glicè Stools) un' pixid' pro aromat (anglice Spice Bor) un cerca 
ſicula (anglice Mat i) un ſulcro (anglice Turnupbed) quatuor lect 
pulvinar' (anglice Featherbeds) quatuor cervical. (anglice Boulſters) 
ſex pulvinar'(anglice Pillows or lodic' laneat (anglicè Blankets) 
quatuor par lodic lincat (anglice Sheets) quaruor opiment. (anglice 
Juggs) quaruor fulcris (anglice Bedſteads) un' ſtannea ciſterna 
(anglice Ciſtern) un' cantharo continen tres quartas (anglice Chet 
quatt Pot) un plumbea ciſterna un plumbea ſentina (anglicè Miu) 
un pipa plumbea un area papilla adinde aſfix (anglicè a Lead Pipe 
and Bzals Cock ) quadragint & ſex duoden' ampullar vitreat 
tribus duoden ſtannea candelabra (anglice Tin Candleſticks) duo- 
bus ercis candelabtis un cantharo continen? quarter pinte (anglice 
Quartern Pot) novem cantharis continen dimid” pinte (anglice 
Yalfpint Pot) vigint & quatuor cantharis continem pintas (anglice 
Pint Pot) oo cantharis continen quartas (anglice Quart Pots) 
duobus cantharis continen* duas quartas ( anglice Pottle Pots) 
quatuor cratibus ignear* (angl. Firegratcs) tribus tintinnabulis un 
plumbeo tegmin” (angl. Lead Cover) duabus celdis carbon” (angl. 
Chaldzon of Coals) quatuor cratibus (angl. Stoves) un lagen 
(angl. Gallon) aceri duabus poſtibus (angl. Poſts) un furca ferrea 
( angl. Spud ) un' cantharo (angl. Black Jack) un abaco (angl. 
Cupboard) ſex cultris (angl.Bntves) tribus curtinis (angl. Curtains) 
un par' curtin” & vallene (ang! a Dutt of Curtains and Uallence) 
novem par” perirtromat ( ang]. Suits of Yangings) duabus ciſtel- 
lis (angl. Cheſts of Dzawers) quatuor picturis (angl. Pictures) un 
lanterna (angl. Lant hon) duabus d vitrij (angl. Glaſſes) un 
par. andelat (angl. Andirons) quinque par catellor ſerreot (angl. 
Jron Dogs ) tribus catellis ferreis quinque pec* taper” ( anglice 
Tapeſtry) un pec ligni (angl. vocat. a Yozſe ig2 dying Cloaths) 
un ciſta pipar' (angl. a Cheſt of Pipes) un ſentina (angl. Cloſeftool 
and Pan) undecim pec ſerri pro circulis (angl. Jrons foz Hoops) 
quingent' faſcibus (angl. Faggots) & lex lanternis (ang]. Sconſes) 
ad valenc' quingent librar legalis monet Angl ut de pecun bon & 
catallis iplor' Nicholai & Sabian propr' Et ſic inde poſſeſſionat exiſten 
ipſi idem Nicholaus & Sabian poſtca ſcilicet eiſdem die & anno 
aud London prædict' in Paroch & Warda prædict pecun bon & 
catall ill' extra manus & poſſeſſion ſuas caſualie perdider & amiſer 
Quz quidem pecun bon & catall poſtea ſcilicet cildem die & anno 
apud London prædict' in Paroch* & Warda prædict ad manus & 
poſleſſion prædict Aliciæs Benjamini Thomæ & Georgii per laven- 
con devener ptædict' tamen Alicia Benjaminus Thomas & Georgius 
ſcienꝰ pecun bon & catall prædꝰ fore pecunꝰ bon” & catall' ipſor 
Nicholai & Sabian propt & ad iplos Nicholaum & Sabian de 
jure ſpeRare & pertinete machinan tamen & fraudulent intenden' 
eoſdem Nicholaum & Sabian de pecun bon & catall prad” in hac 
parte callide & ſubdole deipere & defraudare pecun bon & catall 


prædict 
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predict” licer ſæpius requiſit', &c. eiſdem Nicholao & Sabian ſeu 
ecrum alreri nondum deliberaver nec ecrum aliquis deliberavit 
Sed pecun bon” & catall ill poſtea ſcilicet die & anno ult pradi” 
aud London præd in Paroch* & Warda præd' in uſum ſuis propt 
caverter ' & diſpoſuet Ad dampnum ipſius Nicholai & Sabian 
caingent' librar Er inde producunt ſectam, &c. 


Er prædictꝰ Alicia Benjaminus Thomas & Georgius per Catol' The Defendant 
Iraper Atrorn” ſuum ven & defend” vim & injur quando &c. Et kee Ke. 
jacad convercon” & diſpoſicon' bonot & catallor” ſequen? (parcell* AH, 
nor” & catallot in Narr' pred ſupetius mentionat ad uſum ipſor * 
Uiciz Thome Benjamini & Georgii (viz.) — 4 2 (Anglic® T1, paricutus 
Iipes ) & quindecim lagen (Anglicè Gallons ) Vini Hiſpanict o the Cn 
Anglice vocat Canaty) duas Burras (Anglice Butts) & dimid' cadi 
lice halt Dogſhead3) Viai Hiſpanici ( Anglice voc Shertey) 
ſo all the particulars before-mentioned are to come in here verbatim. 


pred 


2 
Weſtm int Ad ion broughe 
mercator in the Kings. 


P, &c- ſecundo coram ipſo nuper Rege a 
dd” exiſten Nicholaus Lechmere & Sabian' 


a , Treſpaſs tor 
exiſten de co — 


of the Goocs. 


i & emis, 


— — (Angl. — 
Hiſpanici ( vocat ty) duas Buttas Vini 
I — [ Here follows all the before. 
pec* ferri pro circulis (angl. Jron 
falces (ang? ny & ſex _ — 
quingent libr legalis monet Ang apud Lon- 
Paroch Sancti Dunſtani in Occidente in Warda de 
extra adrunc & ibidem invent cepet & aſpottaver Er 
ia eiſdem Nicholao & Sabian adtunc & ibidem intulet ce pace 
o pacem dicti domini nuper Regis, &c. ad dampnum —— muper Reged. 
icho' 


a} 


: 


if 
ir 
; 


* K 2 


* 


1 
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4 Nicholai & Sabian quingent” & vigint' librar Et inde produc' 


ſectam, &c. 
Imparkance. Et poſtea ſcilicet die Lunæ prox' poſt Octab Sancti Hillar* runc 
— — uſque quem diem ptædict' Alicia Benjaminus Thomas 
& jus habuer licenc ad Billam præd interloquend & tunc 1d 
reſpondend”,&c. coram domino Rege apud Weſtm ven tam prædid 
Nicholaus & Sabian per Attorn ſuum ptædict' qui ict Alicu 
Benjaminus Thomas & Georgius per Ant Ward attorn ſuum & iiden 
enn Aci & ius tunc defend” vim & injur quando, &c. Et dixey 
— r — ipſi non fuer” inde culpabil & de hoc poſuer ſe ſuper Patriag 
ptædict Nicholaus & Sabian ſimilit, &c. Per quod Præcept fut 
Vic quod Venire ſac coram dicto domino nuper apud Weſter 
dic Veneris prox poſt Craſt' Purificacon Beatz Virgins 
duodecim;&c. Per quos, &c. Et qui nec, &c. ad Recogu, &c. 
partibus ptædict ibidem, &c. Poſte 


25 


Ad qu 
Februar” den coram dicto domino nuper Rege tam prædictꝰ Nicholaus 
& Sabian per attorn* ſuum pradicr quam prædict Alicia Thomas 
Benjaminus & Georgius per attorn ſuum prædict Et præiat Capi 
tal' juſticꝰ dicti domini r quo, &c. mil. hic record 
— — — in here e jw gpere rnd 
. cotam Adictꝰ wardo Herbert 1 OS | ic” infraſcripe 
aſſociat ſibi Richardo Phillips gen* per formam Statur?, &c. ven par- 
tes ptædict per attorn ſuos — of Et Jur Jurat* unde infra fir 
mentio exact quidam eorum videlicet Thomas Barnel(] 712 
Baggs Johannes Reynolds Richardus Beauchampe ju ha | 
—— . — 1 Thomas Mills ven' & in fur 
il Javar' cxiftons & quia reſd Jur' ejuſdem Jur o non comparucr 
Ideo al de cireumſlantibus Vic? Civit London] iniraſeript ac 
hoc alect ad tequiſicon pradit” Nicholai & Fabian ac per mandat 
Capital Juſtic pgdict de novo apporunt”? m Nomina par 
Zales, nello intraſcripe” affilancue lecundum ſotmam Statut im hujuſmoc 
calu inde nuper edit & provis” Et jut fic de novo appoſit” videl 
Nicholaus Bendy Jacobus Woods Edwardus Falkingham & Kenels 
Smith exact ſimilit ven & in jut ill Jurat' exiſtunt Qui ad ver 
2 tat” de inſtacontentꝰ ſimuſcum al Jur predict prius ad hoc im pa: 
Varig nellat & Jurar dicend elect triat & Jurat dixet luper Sacrar 
ſuum quod diu ante ptæd rempus quo, &c. (cilect viceſimo octa 


die Aprilis Anno regni domini noilri Regis nunc ſecundo quida 
Jobanr 


—— — — —— — 
—— — 
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Johannes Toplady adtunc & diu antea exiſten negotiator (Anglice 
a Trader) uten & exercen negotium ( Anglice Crate ) Vinarij at . 
(Anglicè a Uintne!) & viam & modum ſuum vivendi emendo & 5," — 
vendendo & adtunc exiſten indebitat diverſis perſon in diverſis Ve 
magnis denar Summis ultra ducent' libr legalis monet Angl' præd 
viceſimo octavo die Aprilis deveniſſet Decoctor (Anglice a Bank: e roars 
rupt) infra Statut fact contra Decoctores (Anglice Bankrupts) « 8akcope, 
Er Jur' prxdit' ulterius ſuper Sacrum* ſuum pred dicunt quod 
Tetmino Paſchz anno regni dicti domini Regis nunc primo quod- 
dam judicium & recuperac* in Cur domini noſtr Regis nunc coram wan Jig: | 
ipſo Rege apud Weſtm' præd habit fuer pro mille libt de debito ad him 
necnon ſeptuagintꝰ & tribus ſolid & quatuor denar' de dampn' prout for 159 / 
per record Judic' prizd* in Cut dicti domini Regis coram ipſo Rege 
apud Weſtm' remanen plenius li & apparet Et Jur' prædict 
u ſuper Sacrumꝰ ſuum præd dicunt quod quoddam breve de 4 H /«/ 
Fieri fac* Jur prædict modo hic in evidenc' oſten ſupet Judicium e o«: 
præd p præſat Aliciam Toplady emanatꝰ & proſecut ſuiſſet Vic 
London direct per quod quidem breye mandat ſuit Vie London 
de bon & catall præd Johannis Toplady in balliva ſua Fieri 
tam przd' mille libł de debito quam predict ſeptuagint tres 
ſolid" & denat qui cidem Aliciæ in eadem Cut coram dicto 
domino Rege adjudicat fuer pro dampnis ſuis ſuſtin' tam 
occon detencon debiti illius qui pro miſis & cuſtag ſuis per ipſum 
circa Sectam ſuam in hac parte appoſit & denat᷑ ill habeat coram 
dicto domino Rege apud Weſt die lune prox? poſt Crifi Aſcencon 
Domini ad reddend' præſat Aliciæ pro debito & dampn prædict 
Quod quidem breve de Fieri fac' poſtea ſcilicet viceſimo nono die 4 Age 
Aprilis anno ult' ſupradict' deliberat' ſuit per ptædict Aliciam plate © the Sheri 
ino Thorowgood & Thomæ Kinſey tune Vie? London exiſten 
in a Jur* exequend quodque prædict Benjaminus Thorowgood 
& Thomas Kinſcy & prædict Georgius Benſon tunc exiſten un 
Servien' ad Clay? corundem Vic per eot : Warrant ſuper przd' breve 
de Fieri ſac & per ordin' & direcconꝰ prad* Aliciz poſtea ſcilicet 
codem viceſimo nono die Aprilir & non antea bona & catalla in ,.......... 
Narr iplor' Nicholai & Sabian menconat* in cuſtod? ipſotꝰ Benja. Mace, by Ore 
mini & Thom Kinſey receperunt aſportaver & ſeiſiver Er Jurs 7 f — 
predict” ulterius ſuper Sacram ſuum præd dixer” quod dutan' tem- dne the 
pore quo bon? & catall* prædictꝰ fic ſuer in cuſtod* ptædict Vic“ Goods in 
ac ante aliquam vendicon vel diſpoſicon inde ſactꝰ quidam Proceſſ. T, 
(vocat an Extent) extra Cut dom Regis de Scaccario apud Weſtm. G u 
verſus prædict Johannem Toplady proſecut' fuilſer Tenor cujus fe file. | 
quidem ꝓceſſ. Jur ptædictꝰ modo hic in evidence oftend. ſequitur in P 
hac verba ſſ. Jacobus Secundus Dei gratia Angl' Scot Franc & our aginit 
Hiberniæ Rex fidei defenſor' &c. Vic London ſalutem cum Richardus 1 
& Holder Edwardus Cooke ambo Mercat de Roodlant & Richar- tens inet 


dus Powney (Uinecooper de Parklane London per ſcriptum fuum 4 
Y ohh r 


— 
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obligatot ſigillis ſuis ſigillat dat ſeptimo die Novembr' anno 
— — — — quadragint libr bonæ & legalis 

monctꝰ Angl' ſolvend ad certum diem prerit” & cas nobis nondum 

8 ſolver' nec ſolvi fecer ut dicitur Cumque per quandam Inquiſicon 
bs. indentar' capt' apud Guihald* Civit Lond” feituar' in Paroch' ſancti 
Laurentii in veteti Judaiſmo in Warda de Cheape cjuſdem Civitat' 

primo die Maij anno regni noſtri ſecundo coram vobis præſat Vic 

Ci vit London virtute brevis noſtri de extend ſub ſigillo Scaccarii 

Leddes vert noſtri verſus præfat Ric. Holder. vobis direct. comperr. exiſt. per 
Sacrum. Daniel. Man & al. probor. & legal. hom. Civitat. predict” 

quod quidam Johannes Toplady de London Wintner prædict die 

caption. pᷣdict Inquiſicon. indebitat. exiſt. prafar” Richardo Holder 

in ſumma Centum & ſexaginr. librar.bonz & legalis monet Ang]. pro 

rant. denar. debir. pro Vin. per eundem Ric. Holder prædict Johanni 

Toplady vendit. & deliberat. Quam quidem ſummam Centum & 

ſexaginr. librar. prædictꝰ vos præſat Vic dicto die caption. Inquiſition. 

—_ virtute brevis þdict' in manus noſtras cap. & ſeiſiri ſeciſtis 

Spur per breve ptæd & retotn. cjuldem & ptæd Inquiſicon. eidem 

brevi annex. in Scacc. noſtrum certiſicat & ibidem in cuſtad. Reme- 

moratoris noſtri remanen. plenius apparet Noſque de dictis Centum 

& ſexagint. libr. nobis jam debit. omni celetitate qua poter (atisfieri 

volen. quod eſt juſtum vob. præcipimus quod non omitt. propter ali- 

quam libertat quin in ead. ingred & tam per Sacrum. proborum & legal. 

hominum de balliva veſtra vel aliter per Sacrum & teſtimonium ali- 

quorum proborum & legalium hominum de cadem balliva veſtra 

Ad Inavirend per quos rei veritas melius ſcire poterit quam omnibus al. vis 
what Goods mediis & modis quibus melius ſciveritis aut poteritis diligenter Inquir. 
and Gharrels, quas terr. & quæ ten. & cujus annui valoris prædict Johannes 
Tenements, Toplady habuit in dicta balliva veſtra dicto primo die Maij anno 
regni noſtri ſecundo quo die nobis primo debiror inde devenit ſeu 

unquam poltca — necnon quæ & cujuſmodi bon. & catall. & 

cujus pretii Ac quæ debit. credit. Specialit. & denar. Sum. prædict 

Johannes Toplady modo habet in dicta balliva veſtra eaque omnia 

& ſingula ptædict bon. & catall. terr. & renementa debit. credit. 

Specialit & denar. Sum. in quorumcunque man. jam exiſt. per 

And ro Extend Sactum. præſat. proborum & legalium hominum diligent. appretiari 
b & extendi ac in manus noſtras capiatis & ſeiſiri fac. ut ea quouſque 
— nobis de debir' prædict plene ſatisſact. tuir habeamus juxta ſormam 
Statut. per hujulmodi debit. noſtris recuperand. inde nuper edit. & 

provis Ac vobis ulterius præcipimus & poteſtat damus pet ptæſentes 

ad quaſcunque perſon. in præmiſlis exiſtimati idon coram vobis 

advocand. ac de & in cildem præmiſſis diligent. cxaminand. ne hoc 

praſens mandat. noſtrum reman? ulterius excquend. & qualiter hoc 

Præcept' noſtr. fucrit execut? Baron. de Scaccario noſtro apud Weſim 

octavo die inſtan- menſis Maij diſtinct & aperte conſtare fac. & 

habeatis ibi hoc breve ꝓviſo quod bon. & carall. ill quæ in manus 

noſtras 


— 
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noſtras occaſione hujus brevis noſtri ceperitis ca non vendatis nec Provic. 
vendi faciaris quouſq; al' de nobis habuer in mandat Teſte Edwardo 
Arkyns Mil apud Weſtm' quarto die Maij anno regni noſtri ſecundo 
per breve & lnquiſiconꝰ præd ac per prad' Actum in Parliament 
anno triceſimo tertio nuper Regis Henrici octavi tent edit? ac per 
Warrant' Baron? Jenner & p Barones Ayloſſe Executio iſtius brevis dn of the 
tet in quadam Inquiſic* huic brevi annex Reſpons Thome Kinſey © 
Mil & min Thorowgood Mil' Vic', London ſſ. Inquiſitio in- The lg 
dentat capt apud Guihald Civitat? London ſcituat in paroch ſancti 
Laurentii in veteri Judaiſmo in Warda de Cheape cjuſdem Civitat 
ſexto die Maij anno regni domini noſtri Jacobi ſecundi Dei gratia 
Ang!” Scor' Franc & Hiberniaz Regis fidei deſenſor, &c. ſecundo 
coram Thoma Kinſey Mil & Thorowgood Mil Vic. Civir. 
Lond' præd. Virrute cujuſdin is dicti domini Regis ciſdem 
Vic direct & huic Inquiſicon' annex ad inquirend de & ſuper 
quibuſdam materiis in codem brevi content” & ſpec* per Sacrum' 
Daniclis Man Willielmi Church Richardi Beauchampe Philippi Per- 
rey Johannis Phillips Johannis Pope Johannis Taylcr Jofiz Tulley 
— Ow 2 — 1— — — 
| | Balliva prafar” Vic? 

i dicunt ſuper dictum Sacrum ſuum quod Johannes Toplady in 

ito brevi nominat” die inſtan' Maij poſſeſſionat ſuit & 
dicto die caption hujus iſicon poſſe exiſt ur de bon” & The Banks: 
catalli ſuis propt in balliva præſat Vic de diverſis bon & catalf found potetze 
in quadam Schedula five Inventorio huic Inquiſicon annex men- 
tionat attingen in toto ſecundum valorem ſuper ea appoſir” ad 
ſummam Centum octogint & trium librar Quz quidem bon' 
& cacall' prædict' Nos præfat Vic prxdi& dit capcon hujus 
Inquiſicon” Virtute brevis prædict in manus dicti domini Regis capi W as 
& ſeiſiri fee” Ac Jur' pred” ſupra dict Sacrum ſuum ulterius dicunt 
quod præd Johannes Toplady nulla af five plur habet bon ſeu 
catall' nec habet aliqua debir* credit Specialit ſeu denar Sum nec 
2 — mentionat” quo — domino Regi de — in 

| primo devenit Debitor eu unquam poſtea ucuſque 
alꝰ habuit terras ſeu tenementa in balliva præſat Vic ad notic corun- 
dem jut quæ modo extendi appretiari vel in manus dicti domini 
Regis cap ſeu ſeiſiri poſſunt in cujus rei Teſtimonium tam præſat 
Vic quam Jur' prædict' huic Inquiſicon' ſigilla ſua apponi ſecetint 
die & anno primo ſupradict. Si nullus venerit & clamaverit pro- A Proclame- 
prietat bon & eatall' ſupramentionat citra diem veneris decimum e 
quartum diem Mai hoc Termino fiat breve de vendicon exponas 
Few To Butler. An Javentozy of the Goods and Chatteis uf 4» ente 


Toplady of London, Wintner , ſeized by Sir Thomas Kinſey gde ta 
ght and Dir Benjamin Thorowgood Knight , Sheriffs of wei 
London, by virtue of ys hear (Urit of Extent unto them, 

> direcrey 


— 
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directed fo2 One hundzed and firty Pounds found by Inquiſition, 
as tit Debt of one Richard Holder ; which Crit ts Aeturnable 
befoze the Barons of Yis Majeſties Exchequer at Weſtminſter, 


Appaiſmen:. on the eighth day of this inſtant May, and Appꝛatſed the fourth 


of this inſtant May, One thouſand fir hundzed eighty ir. 
Imprimis, Five s of New Canary at One hundzed and twenty 
pounds: Item, Pipes of old Canary at Thirty pounds: 
lem. One Butt of new Sherrep at Twclve pounds? item, Chee 
Doglheads of Galliack at Twenty one pounds. Et Jurator' pred 
ulterius ſuper Sact᷑ ſuum ptæd dicunt quod ptæd quinque Pipz Vini 
(vocat New Canary) & prad' duæ Pipæ Vini (vocat Old Canary) 
& præd un dolum( Anglicè Butt) Vini (vocat New Dherreyp) & pd 
tres dolij(Anglice Hogcheads )( voc Galliach ſunt pa tcell Vinorum in 
Nartꝰ pd mentionat Quodq; bona pd in Inquiſic pᷣd menc Virtute 
cujuſdam brevis dict. domini Regis de vendicon exponas & Cur 
Scaccarij ptædict' emanat ſuper Extent prædict per Vic Civitat' 
præd vendit & barganizat ſuer ꝓ Centum & ſexagint libr & 
denar' ill” ptæd Richardo Holder ſolut & deliberat per Vic prædꝰ 
pur ꝓ breve ptædict & tetorn inde in cvidenc hic oſtens conſtat & 
apparet Et Jur' præd' ulterius ſup Sacr ſuum dicunt quad ſuper 
quandam Peticon domino Magno Cancellar Angf exhübit & Jur' 
predict modo hic in evident oftens* quædam Commiſſio Banckrup- 


Commiſſion con lub Magno Sigillo Ang! poſtea ac antequam aliqua venditio 
of Bankrupcy. bonor & catall' prædict' vel alicujus inde parcell” ſact ſuit vel aliqua 
The Com levatio debit” domini noſtri Regis ſuper ꝓceſſum Scaccarii præd habit 
bon ſacs out. fuit ſcilicet quinto dic Maij anno fecundo ſupradict verſus ipſum 


Johannem Toplady obtent & ꝓſecut' ſuit ad Sectam creditor præd 
Johannis Toplady debita Jur' ſorma & ſecundum ſormam & eſſect 
Statutot contra Decoctotes (Anglice Bankrupts) Anthonio Upton 
Willielmo Hall Armig Mathro Petley Johanni Smith & Johanni 
Cole gen direct p quam quidem Commiſſionꝰ dictus dominus Rex 
, nominavit aſſignavit & conſtituit ipſos Special Commiſſionar” duos 
live quatuor vel tribus cor quorum praxd” Anthonius Upton vel 

Willelmus Hall ſoret unus plen' & ſufficien' authoritat facere & 
excqui omnia & ſingula de & conecrnen” ptædict Johanne Toplady 
& creditoribus ſuis ſecundum formam & eſſectum Statut prædick 
vel corum alicujus pur per Commiſſionꝰ præd' plenius liquet & 
apparet Et Jur ptædict ſuper Sacr ſuum præd ulterius dicunt 
quod ptæd Johannes Toplady ptæd' tempore quo ipſe ut præ ſertur 
devenit Decoctor ac poſtca tuir poſſeiſionat de prædict Vinis bon 
& catall in Narr ptædict menconat ut de bon ſuis ꝓpr quodque 
pied“ Willielmus Hall Mathæus l etley & Johannes Smith pollca 
(cilicet tertio die Junij anno ſecundo ſupradict ut Commiſſionat & 
in proſecucon Commiſſion* præd & Statut præd per Indentur' ſuam 
Jur præd' in cvidenc* monſtrat' barginazaver? vendidet ordinaver* 
& allignaver præd Nicholao Lechmere & Sabian Coles adrunc 


duobus 


_ 
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duobus creditoribus præd' Johannis Toplady omnia & ſingula vina 
bona & catalla in Narr' praxd* mentionat habend” tenendꝰ & recupe- 
rand” in fiducia pro uſu & beneficio porprio prædict Nicholai 
& Sabian Coles & tal” af creditor* prædict' Johannis Toplady — 
qua adtunc praantea adveniſſent vel poſtea in debito tempore 
veniant ad quærend relevium ſecundum ſormam & eſlectum Statut 
praed” Virtute cujus ipſi prard” Nicholaus Lechmere & Sabian' Colcs 
poſſeſſionat ſuerint pur lex poſtulat de vinis bon' & catall' in Narr , wn [cer 
prazd* mentionat Sed utrum ſuper tota materia in forma præd , e 
compett videretur Cur dicti domini Regis coram ipſo nuper Rege we guiry or 
pred” Benjaminus Thomas Alicia & Georgius ſuer culpabil” 4 Jan 
aut corum aliquis ſuit culpabil de tranſer” infraſcripe” modo & 
ſorma ꝓut Nicholaus & Sabian interius inde verſus coſdem 
jamioum Thomam Aliciam & Georgium Quere bantur Necne jut 
przd” dixer quod penitus ignorabant & inde pet” adviſament Cut 
dicti domini Regis coram ipſo nuper Rege & ſi ſuper tora materia 
ptædꝰ per Jur' ptæd in forma praxd* compert' videretur Cur? dicti 
domini Regis coram ipſo nuper Rege quod prad* Benjaminus Thomas 'f the Cow: 
Alicia & Georgius fuer' culpabil” modo & forma pur ptæd Nicholaus jj, g. 
& Sabian interius inde eoſdem Benjaminum Thomam Aliciam they 5nd fo: 
& Georgium querebantur tunc jur ill' dixer ſuper Sacram ſuum 4 
= pred Benjaminus Thomas Alicia & us ſuer cul. 
_ tranſgr præd modo & forma put prad' Nicholaus & Sa- 
ian interius inde verſus coldem Benjaminum Thomam Aliciam & 
2 querebantur tunc aſſidebant dampaum iplorum Nicholai 
& Sabian occaſione inde ultra mis & cuſtag ſua p ipſos circa Setam 
ſuam in hac parte appoſit ad quadtingent & treſdecim librar Ec 
= & cuſtag ill ad quinquagint tres ſolid” & quatuot denar” Sed 
1 ſuper tota materia ptæd per Jur' pred” in forma præd compert? ir noe for the 
videretur ( ur dicti domini Regis coram ipſo Rege quod præd Ben- Peiendanes: 
jaminus Thomas Alicia & Georgius non fuer culpabil” de Tranſgr? 
I tune Jur' pred” dixer' ſuper Sacrum ſuum pred quod præd 
— Thomas Alicia & Georgius non ſuer culpabil de Tranlgr 
ill modo & forma prout ipſi præd Benjaminus Thomas Alicia & 
Georgius interius pro ſe placitando allegaver Sed quia Cur' dicti ieee 
domini Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. reddendꝰ 
nondum adviſatur dies inde dat ſuit partibus ptæ d coram domino Further Can- 
Rege * Weſtm' uſque diem Vencris prox' poſt Craſtin* Sancti. 
Trinitat de Judicio ſuo inde audiend co quod Cur' dicti domini Regis 
hic inde nondum , &c. Ad quem diem coram domino Rege _ 
Weſtm' ven? partes pred” p Attornꝰ ſuos praxd' Sed quia Cur dicti 
domini Regis nunc hic de Judicio ſuo de & ſuper pramill. reddend 
nondum adviſatur dies inde dat” fuit partibus przd coram domino 
Rege apud Weſtm' uſque diem Lunz prox' polt tres Septiman' Sancti 
Michaclis de Judicio ſuo inde audiend co quod Cut dicti domini 


Regis nunc hic inde nondum, &c. Ad quem diem coram domino 
Rego 


1 


1 
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Further Con · Rege apud Weſtm ven partes ptæd p Attornꝰ ſuos ptæd“ Sed quia 
— Cur' dicti domini Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. 
reddend' nondum adviſabatur dies inde dat ſuit partibus predict” 

coram domino Rege apud Weſtm* uſque diem Lunz prox poſt 

Octabꝰ ſancti Hillar? de Judicio ſuo inde audicnd? co quod Cut dicti 

Further Con- domini Regis nunc hic inde nondum, &c. Ad quem diem coram 
— domino Rege apud Weſtm' ven partes prad* p Attorn ſuos præd 
Sed quia Cur' dicti domini Regis nunc hic Judicio ſuo de & ſuper 

ptæmiſſ reddend. nondum adviſabatur dies inde dat ſuit partibus 

præd cosam domino Rege — — Weſtm' uſque diem Mercur prox” 

poſt Quindenꝰ Paſchæ de Judicio ſuo de & ſuper præmiſſ audiend 

eo quod Cur dicti domini Regis nunc hinc inde nondum, &c. Ad 

Further Con- quem diem coram domino Rege apud Weſtm? ven partes præd' per 
— Attorn' ſuos præd Sed quia Cur dicti domini Regis nunc hic Judicio 
ſuo de & ſuper præmiſſ. reddend' nondum adviſabatur dies inde dat 

fuir partibus praxd* coram domino Rege apud Weſim' uſque diem 

Veneris prox' poſt Craſtin' Sanctæ Trinitatꝰ de Judicio ſuo inde audi 

end co quod Cur' dicti domini Regis nunc hie inde nondum, &c. 

Further Con- Ad quem diem coram domino Rege apud Weitm' ven partes prad? 
tinuance. per Attorn ſuos præd' Sed quia Cut dicti domini Regis nunc hie 
de Judicio ſuo de & ſuper ptæmiſſ. reddend nondum adviſabatur 

dies inde dat ſuit partibus praxd' coram domino Rege apud Weſtm̃ 

uique diem Martis prox poſt tres Septiman' ſancti Mich de Judicio 

ſuo inde audiend co quod Cut dicti domini Regis nunc hic inde 
nondum, &c. Ad quem diem coram domino Rege apud Weſtm. ven. 

Further Con» partes prædictꝰ per Attorn' ſuos præd. Sed quia Cur' dicti domini 
tance. Regis nunc hic de Judicio ſuo de & ſuper ptæmiſſ. reddend* non- 
dum ad viſabatur dies inde dat fuit partibus prædict' coram domino 

Rege apud Weſtm' uſque diem Mercur prox poſt Octab ſancti 

Hillar' de Judicio ſuo inde audiend* co quod Cut dicti dom Regis 

T:. 14.1, nunc hic inde nondum, &c. Poſtea ſcilicet à die Paſchæ in quinde- 
remaining, eim dies exrunc prox ſequen' uſque quem diem Record & Proceſſ. 
ſne die was praed” ( antea remanen' fine die) Virtute cujuſdam Actus Parliam̃ 
nde conſect apud Weſtm' decimo tertio die Februar' anno regni domini 
a® of Fal- Willielmi & dominæ Mariæ nunc Regis & —— Angl. Ge primo 
rent. re vivificat' continuat & ordinat fuer' coram eiſnem domino Rege & 
domina Regin apud Weſtm' ven partes præd per Attotn ſuos prad. 

Further Con. Sed quia Cur' dict domini Regis & dominæ Regin' nunc hic de 
tinuances Judicio ſuo de & ſuper ptræmiſſ. reddend” nondum adviſabatur dies 
inde dat ſuit partibus præd coram domino Rege & dominæ Regin 

apud Weſtm' uſque diem Veneris prox' poſt Craſtin' ſanctæ Trini 

. fatis de Judicio tuo inde audiend' eo quod Cut dict domini Regis 
cement vu... & dominæ Regin nunc hie inde nondum,&c. Ad quem diem coram 
domino Rege & domina Regin apud Weſtm' ven” partes prædict per 

Attorn ſuos prædict. Super quo Vil. & per Cur' dicti dom Regis 

| & 
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& dominæ Regin nunc ibidem plenius intellectis omnibus & ſingulis 
præmiſſ maturaque deliberacon inde habita videbatur Cur dict 
domini Regis & dominæ Regn' nunc ibidem quod præd Benjamin 
Thomas Alicia & Georgius non ſuer culpabil' de Tranſgr' prædict 
modo & forma prout prædict' Benjaminus Thomas Alicia & Geor- 
gius pro ſe placitando allegaver Ideo con fuir 
cholaus & Sabian nil” caperent per billam 
ipſi pro falſo clamore ſuo forent inde in mi | 
Benjaminus Thomas Alicia & Georgius ircat inde ſine dic, &c. Et 
ulterius conl. ſuit quod Benjaminus Thomas Alicia & Georgius 
recuperarent verſus ptædict Nicholaum & Sabian ſeptemdecim lib? 4 
miſ & cuſtag ſuis per ipſos circa deſencon ſuam in hac parte 
Ella eicdem Benjamino Thome Aliciæ & Georgio Juxta formam 
Statut per Cur dict domini Regis & dominæ Regin nunc ibidem ,,....... 
ex aſſenſu ſuo adjudicat Er prædict' Benjaminus Thomas Ali acjudged. 
cia & Georgius habeernt inde Execucon?, &c. prout per Record & 
— . inde in 8 _ & —_—— nunc co- 
ram ipſis Rege egin' m' ict” ' plenius ap- 
partt quod quidem record" in pleno dw 


ius dicunt quod bon & catalf in 


N. mil 2 


i & Sabian bic meu 8 
cadem & non alia «© the Con- 


verhon. 


Georgium quoad præd parcell bon” & catall hie ſuperius menconat 
— Et cauſa accon unde ipſi præd Ni & Sabian That the Cast 
in Narr* ſua in accon Tranigr pred” ſuperius recitat narraver* oft of Ad »us 
un & cadem & non alia neque diverſa quodque Nicholaus & Sabian — 
quer in accon Tranſqr in billa & record” prædict nominar & 22 

Nicholaus & Sabian modo quer' ſunt un & exdem perſona & non Aeg ghar 
ala neque diverlz quodque præd Benjaminus Thomas Alicia & ene 
Georgius quatuot defend” in acconꝰ Tranſyr' ptæd menconat & præd d (ue. 
Benjaminus Thomas Alicia & Georgius modo deſend ſunt un" & 

cxdem peiſon & non aliæ neque diverſæ Et hoc parat ſunt veri- C e 
ficare unde petunt judicium fi præd Nicholaus & Sab an accon ſuam © the reit 
ptædꝰ verſus cos habere ſeu manutenere debeant. & c. Et quoad reſid Pe 
Tranſgt convercon' & diſpoſicon' teſid bon catall” & pecun in 


Natt' 


— — = 


ey — 


168 Paſch. Anno 2 V. & AM. in C. B. 


= —_—_ Narr prædict ſuperius menconat idem Alicia Thomas Benjami- 
—— nus & Georgius dicunt quod ipſi non ſunt inde culpabil” Et de 
hoc pon ſe ſuper Patriam Et prædict' Nicholaus & Sabian ſimilirer, 


&c. 


Creſue Levis. 


Demurrer, Er prxdiQ* Nicholaus & Sabian dicunt quod ipſi per aliqua per 
ptædictꝰ Aliciam Benjaminum Thomam & Georgium modo & forma 
ſuperius placitand” allegat ab accon ſua præd inde verſus cos habend 
præcludi non debent quia dicunt quod placitum prædict' per ipſos 
Aliciam Benjaminum Thomam & Georgium modo & forma ptæd. 
ſuperius placitat materiaque in codem content minus ſufficien in 
lege exiſt ad ipſos Nich & Sabian ab acfone ſua pd inde verſus ipſos 
Aliciam Benjaminum Thomam & Georgium habend' przcludend” ad 
quod quidem placitum ipſorum Aliciæ Benjamini Thomæ & Georgii 
idem Nicholaus & Sabian neceſſe non habent nec per legem tertæ 
tenentur reſpondere Et hoc parat ſunt verificare Unde pro deſect 
ſuſſicienꝰ reſponſ. ipſorum Aliciæ Benjamini Thomæ & Georgii in 
hac parte iidem Nicholaus & Sabian petunt Judicium & dampnum 
ſua oct᷑one convercon & diſpoſicon bon & catall ill” ſibi adjudi- 
cari, &c. 

— Et prædict' Alicia Benjaminus Thomas & Georgius dicunt quod 
placitum przd' ipſorum Aliciæ Benjamini Thomæ & Georgii modo 
& forma ptæd ſuperius placitat materiaque in eodem content bon 
& ſufficienꝰ in lege exiſt ad ipſos Nicholaum & Sabian ab accon' 
ſua prædꝰ verſus ipſos Aliciam Benjaminum Thomam & Georgium 
habend” przcludend* quod quidem placitum materiamque in eodem 
content” ipſi iidem Alicia Benjaminus Thomas & jus parat” 
ſunt verificare Er quia ptædict Nicholaus & Sabian' ad placitum 
ill non reſpond nec ill' hucuſque aliqualit' dedic fed verificacon' ill 
admittere omnino tecuſant iidem Alicia Benjaminus Thomas & 
Georgius (ut prius) petunt Judicium Er quod prædict Nicholaus 
& Sabian ab accon? ſua prxd' inde verſus cos habend” præcludentur, 
&c. Et quia Juſtic' hic ſe adviſare volunt de & ſuper przmiſl. priuſ- 
quam judicium inde reddant dies inde dat* eſt tam prædꝰ Nicholao 
& Sabian quam præd' Aliciæ Benjamino Thomæ & Georgio hic 
uſque in Octab Sancti Hillar? de audicnd' inde Judicio ſuo eo quod 
üdem juſtic hic inde nondum, &c. 


Letchmero 


—rro— 
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Lechmete verſus Toplady. 


N an Action of Trover by Letchmere and Others agaiuſt 
Alice Toplady , Sit Benjamin Thorowgood and Others , 
wyere the Plajaciffs Declared, Chat they were paſſeſſed de ducent 
viginti & quinque libris legalis monet Angl' in pecuniis numerat', 
and of ten pipes and gallons of Canary , and of divers 
other things in the Declaration mentioned , which they loſt, and 
which came afterwards to the poſſeſſion of the Deſendants, and they 
converted them to their own uſe. 

The Defendants, as to divers of the Goods in the Declaration 
mentioned (which they particularly recite in their Plea ) plead in 
Bar , That in Michaclmaſs Term , in the ſecond year of the 
late King James the Second , the ſaid Plaintiff commenced an 
Action ag ainſt the now Defendants in the Kings Bench, de placiro 
Tranſpr' ſuper Caſum ; where they Occlared , that the Defendants 
Vi & armis took the ſaid Goods and Chattels in the Declaration 
now mentioned and pleaded to, apud London, &c. ceperunt & 
aſportaverunt. To which the Deſendants pit aded Not Guilty, and 
went to Trial upon that Iſſue. Upon which the Jury tound a 
Special Verdict, which the Defendants ſet fozth in their Plea 
verbatim, together with the whole Kecozd , in the Kings-Bench ; 
and that upon that Special Verdict the Court gave Judgment, that 
the Plaintiffs nil capiant per billam, and that the Defendants irent 
inde ſine die prout per Recordum & Proceſl. inde in Cur dicti do- 
mini Regis & dominæ Regine nunc coram ipſis Rege & Regina 
apud Weſtm' reſiden' plen* apparet quod quidem Recordum in 
plenis robore & vigore ſuis adhuc remanent minim reverſar? ſeu 
annihilat ; and abet s, that the Goods and Chattels in bath Decla- 
rations' were the ſame , and the taking, carrying away and dif- 
poſing of the ſaid Goods in the (aid Acton of Treſpaſs ; and the 
coming of the ſatyv Goods to the hands of the Deſendants, and 
the diſpoſition and converſion th:reof in this Declaration men- 
tioned are the ſame, and the Cauſe of Action the ſame, gc. and as 
to th: reſidue of the Goods and Chattels in the now Declaration 
ment{oned the Defendant pleads Not Guilty, and Iſſue thereupon ; 
and to the Bar pleaded, the Elaintiſſ demurred, 

It was Argued by Serjeant Tremayne againſt the Bar, That the 
Actions Were of a different nature, and that tn many Caſes Trover 
would [yr where Treſpaſs Vi & armis would not, 1 Cro.667. Ferrars 
and Arden ; where cis ſaid , If one deliver Goods to another to 
keep and — Treſpaſs, and is Barred, he may after bring Derinue ; 
becauſe he miſtook his Action, Vid. 6 Co. 7. And be relied upon 
the Cale of Putt and Royſton , 11 34 Car. 2. B. R. Rot. 422. 


where 


— 
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where, in an Action of Treſpaſs upon a Not guilty, Verdict was 
foz the Defendant and judgment; and there the Plaintiff bzought 
an Action of Trover fo; the ſame matter, and the fozmer Judg- 
ment was pleaned in Bat, and upon a Demurrer it was avjudgev 
ko; the Plaintiff. 

Serjeant Pemberton contra. *Tis taken for a Rule in Sparrie's 
Caſe, 5 Co. 61- Nemo bis vexari debet {i conſtet Cut quod fit pro 
una & cadem cauſa. Ye agreed, that Trover would ipe in many 
eaſes where Treſpaſs would not; but here it appears to the Court, 
by the Batter viſtloſed in the pleading , (the Special Verdict and 
whole Record being ſet 1 that the Plaintiff was barred befoze, 
not foz having mi gs Action, but upon the and 
Merits of the Cauſe, and this (he ſaid) differed this from 
that of Putt and Royſton ; (Note, That Caſe was Adjubged 
when Str Francis Pemberton was Chic Juſtice of the Kings Bench) 
fo2 there the Verdict being upon the General Iſſue in Treipals , it 
could not appear upon the Record, but that the Verdict was againſt 
the Plaintiff upon the miſtake of the Action; whereas here it ap» 
pears, upon the Batter at large (ct fozth in the Special Verdict, 
that _ was given againſt the Plainriffs upon the Berits of 
of the Cauſe. 

And the Court were of Opinion, that the Plea in Bar was good 
in this Caſe ; but they took the Caſe of Putt and Royſton to be a 
Caſe of the ſame nature. Foz tho" the INue were Geaeral, pet in 
regard of the Averments which in cuety ſuch Plea there muſt be, 
it appears to the Court that the Matter was the ſame, as well as 
here it doth upon the Special Verdict; and if it were not the ſame, 
fo that the Plainriff was barred to the fozmer by miſtaking the 
Nature of bis Action the Averment m 
by reaſon of that Caſe Avjuvged 
Plaintiffs, Leave was given by 
Caſe the nert Term. 


The Earl of Mountague verſus The Lord Preſton. 


Nan Action on the Caſe,foz the P2ofits of the Office of Maſter 
of the King's Wardrobe, the Plaintiff Declared, That King 
Charles the Second, in the z ch pear of his Reign, granted him 
a Patent to hold the ſatd Office lo? Life, reciting a fozmer Gant 
thereof to the Carl of Sandwich, and the Surrender of that Grant. 
And that the Defendant bp colour of a Patent granted to him in 
an caken the Profits, and dab nder the Plan? of the whe: 

a n S, and dad depved the Plaincift of the w 
benefit and pzofit of the Office. * 
Upon 


— 
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Upon Not ouiley pleaded, it came to a Trial at the Bar this 
Term, and it was inſiffed upon fo2 the Defendant, That the Plain 
ciffs Patent having recited a fozmer Gzant, that they muſt pzove 
that Grant to habe been ſurrendzed. 
To which it was Anſwered, That if they took advantage of 
the Recital, they muſt admit all that was recited, as well the 
Surrender as the Grant. And of that Opinion was the Court. 
Earl of Sandwich's Patent; 
Plainriff to pꝛobe a Sur- 
vidence actoꝛdingly. 


Anonymus. 


doubted. 

Vid.Mo.276. fo; a Wayer of Law to an dation of „ brought 
to} an Amercement in a Court Baron. 

Note, CUhen the Deſendant hath his upon the Book, 

 betoze he is (wozn, the Plaintiff ig to be and he map be Non 

; but they may be 


ſuited. 
lels than Eleven, and they are ſwozn de credulitate 


The Defendant is to bing his Com 


Z 1 Anony mus: 
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| 


12.922 


"ale e Nor guilty pleaded, it was moved in Arreſt 
af Judgment, that the CWozvs did not charge him with Clipping 
17 any oe Money and Clipping and Coining might be appi d 


N —— — — iy; hae the Defendant ſaid 
of bim, He is a Cheating Knave, and not fir to be an Attor- 


"After Verdit foz the Plant. It was moved in Arreſt of Judg: 
ment, that there was no Communication of bis Pzofeſſion , and 
the £7102ds dtd not neceſſarily relate tu his Pzactice. 

But the Cur: bel the Action would {ye lo api, Thar be 
had reference to that, : 


Anonymus 


| 
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Anonymus. 


the Dardſhips that his Client 
be Trial. 


the Cauſe, and how he had Verdicts tog his 


befoze the Trial, impottuning 
ſet aſive the Trial fo2 this Cauſe , and Committey 


the J 


Plaintiff (who alſo was an Attorney) had wzote 


and ſetting 
Fleer 


Motion foz a New Trial it appeared , that the Soll 


to the 


and befoze 


foz the 
towards the Charges of t 


* 


5 


ury 


22 


Pretious verſus Robinſon. 


Jury 
was awarded, 


JH 
125 by 
12 of 
17 15 
48 88 
E 

J 

; 

= 
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Anonymus. 
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Anonymus. 


N Trover and Converſion fo; a Mare. 

Upon Not guilry pleaded, and a Verdict fo2 the Plaintiff , it 
was moved tn Arreſt of judgment, that the Mare was laid ad 
valentiam, and it ſhould have been prerii. 

Sed non allocatur. After Verdict (2 Cro. 307. Styl. 174, 182. 2.) 
the Plainciff declares, that he was poſſeſſed de quadam equa ut de 
catallis ſuis propriis , and that catalla prædict caſualiter perdidit, 
and that coming to the Deſendants hands, be converted caralla 
ptædict to his own uſe, ſo that there is no expzeſs Converſion of 
the Mare. 

The Court ſald. Chat the Declaration was Jnartificlal,but good 
altet a Verdict; fog caralla prædict muſt refer to the Mare, (oz 
nothing elſe is menttoned betoze. 


Tunſtall verſus Brend. 


an EjeAment, upon Not guilty a Special Verdict was ſound, 
upon which there aroſe ſeveral Points of Law; but it was 
moved ſo the Defendant, that the Declartion was of Michaclmaſs 
Term 2 Jac.z. and the Demiſe is laid to be 30 Octob. 2 Jac. and ſo 
after that Term began. 

Note, The Declaration recited an Original, and an Original was 
pꝛoduced Teſte 2 Novembris, which was after the Demiſe. And the 
Pro honotary tafomed the Court, that this was frequently allowed, 
and that no Memorandum of the Originals , bearing Teſte within 
the Term, was uſed to be mave upon the Record. 


Highway verſus Derby. 
FF an Action of Treſpaſs, Quare clauſum fregit, & ſolum, & fun- 


dum, (viz.) duas acras terr' fod' ſubvert? & aſporravir. 

Upon Not guilty pleaded, and Verdict foz the Plaiaciff, it was 
moved in Arreſt of Judgment,that the Declaration was inſufficient 
as to the digging and carrying awap of the Soyl; ſoz duas acras 
tert doth not erpzeſs the quantity of Earth, but the meaſure and 
ertent of the Gzound where the digging was, 

And foz this Cauſe the Judgment was ſtayed , by the Opinion of 
the whole Courr. 


Note, 


— 
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Note, I the Sheriff Return a Reſcous, it is not traverſable ; 
but an Attachment goes againſt the Reſcouſers, and a Fine uſually 
ſet. Tho it appears by Dyer, ſuch Keturn was allowed to be 
traverſed in CB. but not pzactiſed of late. 


. . Jc—_lC_—— * 


Termino Sanctæ Trinitatu, Anno 2 W. & M. 
In Communi Banco. 


Sherborn ver/as Colebach. 


A an ladebitat aſſumpſit log 20 l. loſt by the Defendane, to the 
ff at a certain Play, called Hazard. 
plit, after Verdict foz the Plaintiff, it was 
, that to Play at Dice is an unlawful 
on ts tnſuffictent. 
that bat they not intend that this 
was Play at Dice, tho A Play called Hazard at Dice; 
amongſt Gameſters ; neither is Dice in it ſelf un- 
al Statutes to certain perſons, and 
places. 


it was moved, that the Declaration was too General; fo: 
tho there have been divers Actions maintained foz Money won at 
Play, yet they uſe to declare, that in Conſideration the Plaintiff 
hat if the Game went on the Defendants ſide, he would 
the Defendant ; the Defendant pzomiſed, That if it 
inti to pay ſo much to him. 

late it had been the ulage to declare 
well lndebitatus pro opere & 


pro li - within a certain 
an Indebirar' aſſumpſit foz ſuch Fine; and it 
was held, that it would lye. 

And alſo a Caſe adjudged in the Kings Bench the laſt Term, that 
an ladebitat aſſumpiit would lye ſoz a Dropping Fine, in one Shur- 
tleworth's Caſe. 


Pyne 


— 
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Pyne verſus Woolland. 


Debs for Rent Cibit Econ omaſina Woolland nuper de Civitat“ Exon in 
agaioft an Com Civitat Exon Vid* Erecutrir teſtament 
. — Iſaaci Woolland ſum fuit ad reſpondend” Mariz Pyne Vid" de pla- 
ciro quod reddat ei octoginta & (ex libras duos ſolid' un denar' 

& un obulum quos ci injuſte deriner &c. Et unde cadem Maria p 

| Nathaniclem Salter Attorn ſuum dic“ quod cum prædicta Maria 
18 decimo die Maij Anno Domini Milleſimo ſexcenteſimo octogeſimo 
tertio apud Civitat* Exon” — in Com cjuidem Civitat* dimi- 

Quarta pars ſiſſet præſatꝰ Iſaaco in vita ſua quartam duorum molendino- 
uud rum granaticorum & unius molendini — lub uno tecto 
Anglicè Roof) vocat ſive cognit per nomen de Cuckingſtool- 

Mills ſcituat jacen & exiſten in Exland in Paroch ſancti Edmundi 

in Com Civit Exon' prædict' ac quartam partem domus molendin 

ſive tenementi cum pertin adinde prox? jacen ex borcali latere 
corundem necnon quartam partem medictatis paſturæ an ST 

tertæ pone dicta molendina not five cognit per nomen de Bonhap 

Habend. eiſdem molendinis pertin' ſive pertinen' habend & occupand eidem 
llaaco à primo dic ejuſdem menſis Maij uſque ſinem & terminum 

Þro uns ans, WNIUS anni integri extunc prox” ſequen & plenar complend? & ſini- 
Er fic de ame end” & fic de anno in annum quamdiu ambabus partibus placerer 
"annum reddend' & folvend' proinde eidem Mariæ ad finem cujuſliber menſis 
(ſecundum computacon _ & octo dierum pro quolibet menſe) 

The het quo idem Iſaacus cadem dimiſſa præmiſſa teneret reddit ſexaginta 
W, folidor” quaruor denar* & unius obuli legalis monet Angl' Virtute 
cujus dimiſſionis idem Iſaacus in quartas partes prædictas intra vit 
& ſuit inde poſſeſſionatꝰ ac eaſdem quartas partes uſque nonum diem 
Septembt Anno Domini milleſimo ſexcenteſimo octogeſimo nono 
habuit & occupavit ac quinquaginta ſeptem libt ſeptem ſolid” un 
denat & un obu (de ptædictis octoginta ſex libris duobus ſolid 
un denat' & un obul parcell') ſuper codem nono die Septembris 
Anno Domini milleſimo ſexcenteſimo octogeſimo nono ſupradicto 
ꝓ reddit” dimiſſorum præmiſſorum pro novemdecim menſibus ſecun- 
cum computaconꝰ prædict adtunc ſinit eidem Mariz aretro ſuet 
& non ſolut per quod acc6 accrevit cidem Mari ad exigend & 
habend' de præſat Iſaaco in vita ſua & de ptædict Thomaſina poſt 
ipſius Ilaaci mortem pradiftos quinquaginta ſeptem libras ſeptem 
ſolid" un denat & un obul (de ptædictis octoginta ſex libtis duobus 
— ſolidis un denar & un obul parcell”) Ac etiam cum pradicta Marta 
— eodem decimo die Maij Anno Domini milleſimo ſexcenteſimo octoge 
De n ſimo tertio apud Civit Exon ptædict' in Com? cjuidem Civit' dimi- 
parie maine: ſilſer eidem ſſaaco quartam partem duorum molendinorum Fulloni- 
Hobend. corum cum pertin' in Paroch Sancti Edmundi prædict habcnd* & 
occupand 


Rent onpaid. 
Acco accrevit. 


—— — — 
— — — 
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occupand cidem Iſaaco à primo die ejuſem Maij uſque finem & tet - B- 
minum unius anni integri & ſie de anno in annum quamdiu ambabus 
partibus placeret Reddend & ſolvend cidem Marix pro prædicta 

quarta parte duorum moledin Fullonicorum ill” cum pertin durance 

tempote quo idem I aacus eandem quartam partem haberet & teneret 

annual it viginti librarum ad quatuor maxime uſual” Feſta (ci- 

licer ad Feſta Sancti Michaelis Arch'i Nativitat Domini noſtri Dei 
Annunciationis beatæ Marize Virginis & Nativitatis Sancti Johannis ba. 
Baptiſtæ per æquales porcones folvend* Virtute cujus dimiſſionis 

idem I{aacus in candem quartam partem ult” menconar' intravit & 

ſuit inde ionat ac candem quartam partem uſque nonum diem 
Septembt Anno —— —— | — nono habuit & 
occupavit ac viginti & quinque libræ ict. octoginta ſex libris 

duobus ſolid un denar & un obuli al parcell) — predict. e 
quartz partis ult menconat* pro uno anno integro & un quarter 
unius anni finit? ad Feſtum Nativitatis ſancti Johannis Baptiſtæ Anno 

Domini milleſimo ſexcenteſimo octogeſimo nono cidem Mariæ 

aretro fuer & non ſolut per quod acco accrevit eidem Mariæ ad 4% deu 
& habend' de Ilaaco in vita ſua & de præſat Tho- 

poſt ipſius Iaaci mortem —— viginti & quinque libras 
pradidtis octoginta ſex libris duobus ſolid un denar' & un obul” 

al parcell) Ac etiam cum ptædict'ꝰ Maria codem decimo die Maij another br 
Anno Domini milleſimo ſexcenteſimo octogeſimo tèrtio apud Civit miſe at Will 


| 
i 


je 
1 
; 


quo idem 
— 

Annunciaconis Beatz Marize Virginis & Nativitatis Sancti 
is Baptiſtæ per æquales port ones ſolvend Virtute cujus dimii 


. 


To 


x 


| 


is idem Iſaacus in eandem quartam partem ult menc̃onat intravit RH 


| 
: 


inde 


S 
: 


jonat” ac candem quattam partem u nonum 

s Anno Domini milleſimo —— —— 
ſexaginta duo ſolidi & ſex denar (de 

| duobus ſolidis un denat & un obul” Rent aaf 
al* parcel”) pro reddit ptædict quartz partis ult menconat pro uno 
| uno quarter unius anni finit' ad Feſtum Nativitatis 

| is Baptiſtæ Anno Domini milleſimo ſexcenteſimo octo- 
geſimo nono cidem Mariz aretro ſuer & non ſolut'ꝰ per quod acc o 
accrevit cidem Marie ad exigend' & habend de præſat laaco in 47 acrrens 
vita ſua & de prafat' Thomaſina poſt ipſius Iſaaci mortem pracdict” 
ſexaginta duos ſolid! & ſex denat (de ptædict octoginta 5 _ 
A2 vobus . 
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ere duobus ſolidis un denar' & un obul al parcel) Ac etiam cum 
lid. predict Maria decimo die Maij Anno Domini milleſimo ſexcente- 
ſimo octogeſimo tertio apud Civit' Exon ptædict in Com ejuſdem 
Ovit' dimiſiſſet eidem Iſaaco quartam partem cujuſdam al molen 
Of « Treble dini (vocat a Citcble Mill) in Patroch Sancti Edmundi prædict 


_ habend & occupandꝰ cidem liaaco à primo die ejuſdem Maij uſque 
Pro uns an, finer & termin unius anni integri extunc prox” ſequen* Et fic de 
Ov. anno in ann quamdiu ambabus partibus placeret & ſolvend 


Reddernd, | . , , , 
cidem Mariz pro cadem quarta parte ult menconat duran tempore 
quo idem lſaacus eandem quartam partem haberet & reneret annual 
reddit decem ſolidorum ad quatuor maxime uſual” Feſta ſcilicer ad 

Ad quater Feſta Sancti Michaelis Archi Nativitatis Domini noſtri Dei Annun- 

* tiationis Beatz Mariz Virginis & Nativitatis Sancti Johannis Baptiſtz 
per æquales pott ones ſolvend” Virtute cujus dimiſſionis idem Ilaacus 

Entry and in quartam partem ill intra vit & ſuit inde poſſeſſionat ac candem 

rode a. quartem partem uſque nonum diem Seprembris Anno Domini mil- 
leſimo ſexcenteſimo oftogeſimo nono habuit & occupavit ac duo 
decim ſolid & ſex denat (de ptædict octoginta ſex libris duobus 
ſolid un denar' & un obul' teſidꝰ) pro reddit ptrædict quartæ partis 

Rent urea ultꝰ menconat pro uno anno integro & uno quarterio unius anni 
finit' ad Feſtum Nativitatis Sancti Johannis Raptiſtæ Anno Domini 
milleſimo ſexcenteſimo octogeſimo nono eidem Mariz aretro ſuet 

Afia accrevit. & non ſolut per quod acco accrevit cidem Mariæ — — & 
habend de prafar' Iſaaco in vita ſua ac de præfat poſt 
mortem ejuſdem Iſaaci ptædict duodecim ſolid & ſex denar (de præd 

T1. Oftoginta ſex libris duobus ſolid un denar & un“ obul' reſic) 

wita, nor the ptædict' ramen Iſaacus in vita ſua ac prædict — rg mor- 

sen nie, tem ejus licet ſxpius requiſit ict octoginta ſex duos 
no: pas, ſolidos un denat & un? obul' ſeu aliquem inde denat eidem Marie: 
nondum teddidet nec corum alt reddidit fer ill ei reddere omnino 
contradixer' ac ptædicta Thomaſina ill ei reddere adhuc contradic 
& injuſte detinet Unde dic' quod deteriorat eſt & dampnum 
habet ad valentiam quadraginta librarum Et · inde produc ſectam &c. 

Deen Et prædicta Thomaſina per Thomam Clarke Attorn ſuum ven 

Abatement, Et dic quod prædict' Iſaacus Woolland apud Civit' Exon prædlict 

tar the party obiit inteſtat poſt cujus mortem Edwardus Lake Clericus Sacrz 

eg lmeft3te, Theologiz profeſſor Archi Archidiac' Exon' legittime cooſtirur' apud 
minitracion Ci vit Exon' prædict per Litteras ſuas Adminiſtratorias commiſit 
es eidem Thomaſinæ Adminiſtraconem omnium bonorum & carallo- 

Dicd intefare, rum quæ fuer prædict Iſaaci tempore mortis ſuæ qui quidem 

Letters of Edwardus adtunc habuit plenam Authoritatem ad Adminiſtraconem 

e illam in ea parte committend in quo caſu præd Maria ipſam Thoma- 

The Defendant ſinam Adminiſtratricem bonorum & catallorum quæ ſuet prædict 

_ _ Iſaaci & non Executricem Teſtamenti ipſius Iſaaci in brevi ſuo predict” 

ifrarix ang nominare debuit Et hoc parat eſt verificare Unde pet Judic' de brevi 

not as Exe- illo Et quod breve illud caſſetur. 
1 Ec 
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The Plaintiff Replied, That after the death of the 
and befoze the Adminiſtration committed, the —— 
— Goods and Charrels of her Hus bande at fuch a day 


and Judgment was giben 


The Co 
Plaintiff” ſhould have 
being under 40s. 
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ofleſſed ; and foz x41. (being a Pear and thzee Quarters Rent, 
— at the cal of the Nativity of St. John Baptiſt laſt paſt) 
they as Bayliffs to the ſald Jane diſtt ained the ſaid Gods, being 
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Q an Action of Treſpaſs, fo2 
of four Peter Diſhes of the Plainti 


Feaſt every year, upon the Feaſt-day of 

ſome place of the City belonging to t 

Orders and By-Laws, &c. And that the ſafd Corporation, at 
Meeting blo the zoch of March, in the 21ſt prar of the 

of the late Bing Charles the Second , did m | 
By-Law, That if any perſon (being Maſter , 

Wardens of the Corporation aforclaid) at any of their A 

ſhould re or revile the Maſtcr , or any of his Brethren , or 
any of the Common Council of the Corporation, | 
6s. and 8d. And if any other perſon or perſons of rhe ſaid Bodies 
ſhould revile or uſe any unhandſom Speech of the Maſter, Wardens, 

or any of the ſaid Council, he ſhould forfeit 3 s. and 4 d. the faid 
Fines to be levied by Diſtreſs upon a Warrant under the Corporation 
Seal, and by ſale of the Offenders Goods, after Four days Notice 

rea Fine ſo ſer forth , and an Allowance of the By Law 
y the Juſtices of Aſſize, according to the Starute of Henry the 7th. 

And 


— . —— —ů — — — — — — — ——— — 
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And fucther ſaith, That the Plaintiff being a Member of the ſata 
Corporation , and having Notice of the ſaid By-Law, did at an 
Aſſembly of the ſatd Maſter and Wardens in the Common Hall. 
ſap of the ſaid Maſter and Wardens in the ſald Corporation theſe 
w02ds, ( viz.) The Maſters ( ip/os Magiftram & Cuſtod innuends ) 
are all a Company of Pickpocket Rogues; and divers other very 
ſcurtilous and repzoachful Mods were ſet fozth to habe been 


Declaration „Nomine diſtri | a 
And to this 8 the Plaintiff demurted, and Judgment was given 
Corporation cannot make a By Law to have a Forfeiture 
of Goods , + noz fog Fozfeiture of 
tho the Defendant uniy Diſtrained, neither 

with ſelling 
being void and 
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Newport verſus Godſtey. 


De Plaintiff brought an Action of Debt in the Deriner 

againſt Godfrey, Erecutoz of Stephen Turner foz 70 l. atteat 
of Rent, and declared upon ſeveral Demiſes upon the 28ch of 
Seprember 1685. to the ſald Turner, reſerving ſeveral Kents , of 
which there became arrear to the Plainciff, in the Life time of the 
ſaid Turner, 70 l. and it appeared by the Declaration that the 
Leaſes ended in the Life of the ſaid Turner. 

In Bar of which the Defendant pleaded ſeveral Bonds entred 
into by the Teſtator, to divers perſons, foz the nt of Yo- 
ney, which he avers to be all foz true and juſt „and that he 
bad adminiſtred all, beides Goods, to the value ot 401 which be 


ferred befoze Debt fo Rent upon a parol, Styl. Rep. 6x. 
Rolls fato, that a Specialty was of an higher nature , than Kent 
reſerved upon a Leaſe by Deed. Juveed it 
Roll. Abr. x. part 927. but if Rent Qhoulp 
Leaſe was continuing after the Death of 
the Teſtator's Goods are liable to be 
Exccutor cannot withftany, Pet there the lte 
when the Leaſe expires in the Life of the Teſtacor ; 
was adjouened to this Term lo the Judgment of the Court. 
And the whole Courr were of Opinion, that 
be fo2 the Plaintiſſ. Foz tho? the Leaſe be determined, yet 
ſtill ſavours of the Realty, and is maintained in 
P;ofits of the Land recetved ; inſomuch that no 
lies in Debt fo2 Rent, tho" brought after the 
A Bond given fo2 Rent will not dzown it, 11 H. 
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lies againſt the Executors of an Aſſignee of in 
the Teſtator's time, and yet the Aſſignce in 
reſpect of the Leaſe. Vid. 13 H.4 1. a. Office of Executors 209, x 10, 
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"© The Deſendane pleaded a frivolous Plea, to which there was 


Demurrer, 
It was Objected on the Defendanr's part, that the Declaration 


was inſufficient , becauſe the Plaintiff did not preſcribe foz 


Way, noz otherwiſe entitle Himfelf co it, than by 


the Pelluage, and that he had and ought 
belonging. And a difference 
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jon ſufficient, being but a 
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primo Jacobi ſecundi. Vide 


Woodward & al' verſus Fox. 
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As to the 7 
Carmi © 
eulmer ation , 


Not guilty, 


And Iſſue 
therevpone 


As to the teſi 
due of the 
Treipals be 
pleads that he 
recorded Juodg- 
ment again 
the Defendant, 
and had him 
raken upon 2 
Cap” ad ſatirf, 
Recovery in 
the Common 
Bench. 


Upon an lade. 


bitat” aſmmy/. 


And the Judg 
ment ſet alide 
avd vacated. 


Nur before it 
was vacaree, 
a Cap ad at, 
was ſued out 
thereupon. 


Directed to 
the Sher ff. 


And delivered 


to him. 


Who made his 
Warrant to 
Bay li} of the 
Liberty. 


Et contra pacem &c. Unde dic quod deteriorat eſt Er dampn 
habet ad valenciam ducentarum librarum Er inde produc” ſe- 
Ctam &c. 

Er præd Robertus in propr” perſona ſua ven* & defend” vim & 
injur &c. Et quoad venire Vi & armis necnon vulnerationem ipſius 
Willielmi ptæd ſuperius ficri ſuppoſit idem Roberrus dic quod ipſe 
in nullo eſt inde culpabilis Et de hoc pon fe ſuper Patriam Et 
ptæd' Williclmus inde ſimilit Et quoad reſid Tranſgr inſult & 
Impriſonament' prædict ſuperius fieri ſuppoſit idem Robertus dic 
quod prædꝰ Willielmus acconem ſuam prædꝰ inde verſus cum habere 
non deber quia dicit quod diu ante præd tempus quo ſupponitur 
przd' reſid* Tranſpr' inſult & impriſonamrat? ' ſuperius ficri 
(cilicer Termino fantz Trinitatis anno regni dicti nuper Regis 
ſecundo ipſe idem Robertus in Cut ipſius nuper Regis de Banco hi 
ſcilicer apud Weſtm' in Com* Midd per Conſiderationem ej 
Cur' recuperaſſet verſus cundem Williclm' oo libras & decem ſolid 
qui in cadem Curt adjudicat ſuet cidem Roberto tam pro dampais 
luis quz habuiſſer occaſione non performaconis ſepcral ꝓmiſſion & 
aſſumpcon' eidem Roberto per præſat Willielmꝰ antetunc fact quam 
Þ miſis & cuſtag? ſuis per ip circa ſectam ſuam in ea parte appoſit 
unde Convict' ſuit fed Judiciuma illud poſtea ſcilicer Termino Paſ- 
cha anno regni dicti nuper Regis quarto per candem Cut de Banco 
hic ſcilicet apud Weſtm' prædict Certis de cauſis eidem Cur” adrunc 
moventibus evacuat? & adnullat fuir & adhuc adnullat exiſtir 
quodque idem Robertus pro citiori obtencone dampnorum illorum 
ac mis & cuſtag” prædict poſt Judicium pradict in forma prædict 
obrent? & ante adnullaconem ejuſdem ſcilicet viceſimo tertio dic 
Junij anno reeni dicti nuper Regis ſecundo ſupradifto impetraſſet & 
plecur? ſuiſſet extra ptæd. Cur' dicti nuper Regis de Banco hic ſcilicer 
apud Weſtm' prædictꝰ quoddam breve ipſius nuper —— de Capias 
ad Satis ſaciend' de & ſuper judicio illo verſus præſatꝰ Wilhelm tunc 
Vic' Norf. directꝰ per quod quidem breve dom nuper Rex cidem 
tunc Vic przcepit quod caperet eundem Willielm' ſi invent forer in 
balliva ſua Er cum falvo cuſtod Ita quod haberet corpus ejus coram 
Juſtic* ipſius nuper Regis apud Weſtm' die Sabbati prox” poſt tres 
Septimanas ſancti Michaclis runc prox ſequen' ad Satisfaciend 
eidem Roberto de dampnis illis Et quod haberet ibi breve illud 
Quod quidem breve poſtea & ante retorn' ejuſdem ſcilicet viceſimo 
lexto die Junij anno regni dicti nupct Regis lecundo ſupradito apud 
South Creake prædict deliberat' ſuit cuidam Roberto Nightingale 
MiP adtunc Vic Com Nori exiſten in debita Juris forma exequend 
qui quidem Vic' adtunc & ibidem ad requiſiconem ipſius Roberti 
mandavit exccutionem inde cuidam Willielmo Drage Armig ballivo 
libertatis dicti nuper Regis Ducat ſui Lancaſtriz in prxdicto Com 
eo quod executio inde extta candem liberratem ficri non — 

; quidem 


— 


Trin. Anno 2 W.& M. in CB 191 


uidem ballivus adtunc habuit & Ahuc habet plenam executionem b cxe- 
rerorn' omn? Warrant Præcept & Mandat? inſta eandem libetta- Pasha 
tem Virtute mandat' illius praxd* Willielmus ca 
& ante tetoru cjuſdem brevis ſcilicet decimo octavo dic Octobris The b 
anno dicti nuper Fog Donate ſupradicto apud South Creake — 
c' in præd. ' & infra libertatem pred ad requiſi- ug<a. 
conem ipſius Roberti manus ſuas ſuper cundem Willielm' Carr molit 
impoſuit ac ipm Walheim Carr adtunc & ibidem per Corpus ſuum , f 
it & aſportavit ac eundem Wilhelm Carr in cuſtodia ſua ad . Monch is 
3 —— ibidem habuit & detinuit per — un — 
menſis & ierum tunc prox” ſequen in execucone pro 
9 & uſtag illis ſcilicer v0 — cker 2 . 
* lielmo D uſu Roberti dampne m & 44 r=b- 
q ſunt idem refid'rranſgr' inſult & impriſonat predict. ie 
illiclmus Carr ſuperius ſe modo queritur abſque hoc dente. 
is de reſid* tranigt inſult & © be 


guilry of any 
aliquod tempus ante crber Treſpals 


ejuſdem Et hoc parat e be 

it Judicium ſi præd Williclmus 3205 0. . 

— pres eg tne 

* ”R þ ti qu præd vie. 
pred? die quod iple per dels Tha 


' inde verſus the Tl in 
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maletractavit Ita quod de vita ejus deſperabatur prout ipſe ſiiperius 

verſus eum narravit Et idem Willielmus ulterius dic qd” poſted Bhert 

prædictꝰ Termino Paſchiz Antio regni dicti domini Jacobi Secundi 

The Jodgmens nuper Regis Angl quarto ſupradicto Examinacon & Conſideracon' 

xdjudgedto be de Intracon — per candem Cur hic habita eadem lutrac ſuiſſe 

void. ab initio inde vacua & pro nullo Judicio per eand Cur” adjudicar & 

declarat fuit Et hoc parat eſt verificare Unde ex quo præd Robercus 

tranſgr inſule* & impriſonament' præd ſuperius cognovir idem Wil- 

lielmus petit Judicium & dampna ſua occon crinſpr inſult & impri- 

ſonament przd* ſibi adjudicari &c. | | 

The Plaintiff Et — + 15 bene & verum eſt quod ipſe idhm 

m the Jadg- , Robertus in Rotulis dictæ nuper Regis de Banco intrati ſecit 

the matter; Jndicium in placito ' Roberti menconar' ſcilicer quod iple idem 

bat faith chit Robetrus per Conſideracon' ejuſdem Cut recuperaret verſus pradict” 

in the Clerk, Wallielm' octo libr' & decem ſolid* qui in cadem Cut adjudicat fuer” 

who kurs , ejdem Roberto tam pro dampnis ſuis quz habuiſſer occon non per. 

the Judgment- ſormacon ſeperal* promis' & aſſumpcon cidem Roberto per præſat 

Wulielm ſact quam pro mis & cu ſuis per ipſum tirca ſectam 

ſuam in ea parte appoſir' prout prazd' Willielm' ſuperius inde repli- 

He appointed cando allegavit Idemque Roberrus ulterius in facto dic quod , 

the juagment Robertus appunctuavit intracon* Judicij illius in Rotulis pra 

ro be euly debire & ſecund* curſum & conſuerud* ejuſdem Cur' ſeilicet a 

Weſtm” przdi@' ſed per negligentiam Clerici qui Judicium illud ic 

cravit evenit qd” Judicium illud in aliquibus circumſtantiis intratꝰ ſuit 

irregularit” & contra quandam regulam ejuſdem Cur” fine noticia 

Por by the jpſius Roberti ac ratione hujuſm' irregular” intrac ill prad* Ter- 

—_— u mino Paſchæ Anno regni dicti nuper quũrto ſupradicto pet 

Entred inegu· Candem Cur de Banco evacuat fuir & adnullat prout idem Robefx- 
reg, tus ſuperius inde placitando allegavit abſque hoc quod lntrac il 

br ft vas fa facta fuit per ipſum Robertim falſo fraudulent ac in d 

tred falſe & ejuſdem Cur modo & forma ptout ptædict Willielmus ſuperius inde 

une, Teplicando allegavit Et hoc parat eſt verificare Unde ur prius petit 

Curie. Judicium Er quod predict Willielmus ab accon ſua predict” lnde 

verſus eum habend' przcludatur &c. | 

The Plain Et pradict' Wilhielmus dic' quod ipſe per aliqua per præd Ro- 

Demurrs t9the bertum ſuperius rejungen allegat ab accon ſua prædicta inde verſus 

eben ipſum Robertum habend' praxcludi non debet quia dic quod placit' 

przedi' per cundem Robertum modo & forma prædictꝰ ſuperius 

rejungen placitat? materiaque in codem content? minus ſuffic* in lege 

exiſtunt ad ipſum Willielmum ab accon' ſua ptædicta verſus prafat' 

Roberrum ptæcludend Ad quod i Willielmus neceſſc 

non habet net per legem terræ tenetur reſpondete Et hoc parat 

eſt verificare Unde pro deſectu ſufficien' reſpons in hac parte idem 

— petit Judicium & dampng ſua ptædicta ſibi adjadicari 
c. 

Er 
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AS. — 
"Ee pradid - Robertus ex quo ipſe ſuſficienꝰ materiam in lege ad The Pricndane 
Willielm ab — — verſus ipſum > — a. 
pezecludend” ſuperius rejungen allegavit quam ipſe parar' 
r illelm' non dedic nec 
aliqualit * ſer veriſicationem ill admitrere omnino 


ut ir Judiciam Et quod ö 
— gs habend” praxcludarur dc. Et quia Juſticꝰ hic 
Judic* inde reddant dies dat eſt 
in quindecim dies de audiend 
Curt verſus Donne. 
7e an Action of Treſpaſz the Plaintiff declared upon an Aſſault, 
Battery. Wounding and [mprilonment. 


Defendant, as to the Vi & amis & vulnerationem, pleadey 
= & quoad reſid' tranſgr inſult & impriſonament he 


de tempore cujus &c. 
ſuch Record ; and the 
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Anonymus. 


Aſſumpſit agatn(t the Adminiftracrix, the Defendant piead 

* ipla non oy ne Mey 

erdict a Repleader was and no Coſts ts efther 
Repleader. 


N Debt foz 150 |. the Plaintiff declared upon a Charter party, 
which contained divers mutual rer s; and ia p 

matione conventionum ptræd ex parte dicti Magiſtri ipſe | 

ſe dicto Mercatori in penali fumma 1501. & ad 

convention præd ex parte dicti Mercator 

giſtro &c. in ſimili penali 


obligaſſer ſc , omitting ipſe, 02 ipſe præd Mercator obligaſſer ſe ; 
uo ls not erpzelly declared that the Defendanc 


And 
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And of that Opinion were Pollexfen Chicf Juſtice, Powell ann 


Rokeby. 


5 | 


Foz it is obligaſſer ſe dicto Magiſtro , ſo none 
but the Merchant can be underſtood to be bound ; and if it were 
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It cannot be denied, but that there is as ſtrong a Relation 
upon a diſagreement to an Eſtate, as upon an agreement , where 
the Eſtate was Conveyed without the Notice of him that after» 
wards agrees 0} diſagrees; if the Dusband diſcontinues the 
tes Eftate , and then the Diſconrinuee conveys the Eſtate 
to the ite in the abſence of the Dusband, who (as ſooh 
knows of it) viſagrees to the Eſtate, this ſhall not take 
Remitter which the Law wzought upon the firſt taking 
ſfate fro 
11 laſt. 356. 
Title pat amount to 
relates, tho { 


The true Keaſon is , becauſe the is in of a 
the Conveyance to which the Diſagrerment 
ndeed was the toundatton of the Remitter, which 
might ſeem to be avoided. Chis thercfoze 
Caſe than that at the Bar: So that if 
there were no Surrender befoze the birth of Charles the Son, 
there any Conſtruction of Law; foz that 
an Eſtate ſettled bp a Title antetedent 
Surrender, whereas Relations are to avoid Mein Acts; 
believe there can be no Caſe put upon Relations that go any 
be againſt all Reaſon if it ſhould be other- 


the . firſt Point, I am of Opinion, that upon the 
Deed of Surrender,the Freehold and Eſtate of Simon 
immediately veſt in Sit Simon, befoze he had notice, oz 
conſent to it; and ſo it was a Surrender befoze 
the Contingent atinder could never 
particulat Eſtate to ſuppoꝛt it. 
is a particular ſozt of Con veyance that wozks by 
Common Law. it bas been agreed, and J think J can 
t plainly , that Conveyances at the Common 
immediately (upon the Erecution of them on the 
Eſtate out of him, and put it in 
onvepance is made, tho' in his ab- 
till tome diſagreement to ſuch Effate 
Conveyances at the Common Law; fog J 
gof Conveyances that wozk upon the Dtatute of 
veyances by Cuſtom, as Durrenders of Copyholds, 
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oz the it guided by the particular penning of Statutes, 

— by Uſage, and Matters altogether fozeignt to the 
in 

In Con that are by the Common Law, ſometimes a 


Deed is ſufftctent (and in Surrenders ſometimes ( Moꝛds without a 

Deed ) without further Circumſtance o Ceremony ; and ſome- 

times a further Act is requiſite to give them effect, as Livery of 

Seiſin, Arrornmerr, and ſometimes Entry of the party, as in caſe 

of Exchanges; and as well in thoſ Conveyances that require a 
d 
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2 And ſo is Lict. cap. Remitter, Jones 78. 
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— -— = Hina be a Recipzocal Grant, as appears 

Daving, I hope, made out (and much moze might baue been 
added, but that J find it has been agreed) that Conveyances 
wozk immediately upon the Execution of them on the part of him 
that makes them, 1 will now endeavaur to (ew the Reaſons, 
why they do ſo (mmedſately veſt the Eſtate in the party without 
any erpzeſs Conſent ; and to ſhew that theſe Reaſons vo holy as 
caſe of Sucrenders, as of any other Conveyances at 
and then conſider the Inconventences and ill Conſequences 
that have been Objected, would enſue, if Surrenders ſhould operate 


, and that very odd Conſe- 
quences and Inconvenlences would follow, if Surrenders ſhould be 
Conſent of the Surrendree; and then hall 
the Arguments that have been made on the 
from the putting of Caſes of Surrenders in the Books, 
one d, to be with mutual Iſſent , any 
of Surrenders. 
ances do diveſt the Effate out of the 


bis Eſtate into poſs 
Aﬀent be implicd, as 


Grantors part, yet notwithſtanding rhe Eſtate ſhould continue in 
him. The words of my Lozd Coke ( Inſt. 217. a) are, That it 
cannot ſtand with any Reaſon, that a Freehold ſhould remain in a 
man againſt his own Livery when there is a perſon able ro take ir. 
There needs onip a Capacity rr bis (Ai to take is in- 

d z tended. 


a Diſagreement. Chis does not hold only and Agbo- 
6. A Gzant of "ugh 
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tended. Thy (ould it not ſeem as untcaſonabie, that the Eſtate 
could temata in Simon Leach, againſt his own Deed of Surrender ? 
Foz in caſe of a Surrender, a Deed , and ſometimes Words with. 
out a Deed, are as cffectual as a Livery in caſe of a Feoft- 
ment. 

Thirdly, The third and p2zincipal Kealon, as J take it, why 
the Law will not ſuffer the Operation ol a Conveyance to be in 
ſuſpence, and to expect the Agreement of the party to whom 'twas 
made, is to pꝛevent the Uncertainty of the Freehold, Mhis 1 
take to be the great Reaſon why a Freehold cannot be granted 
in futuro , becauſe that it would be verp hard and inconventent 
that a man ſhould be dziven to bung his Pracipe 02 Real Action 
firſt againſt the Grantor, und after be had pzoceeded in it 4 conſl- 
derable time, it ſhould abate by the transferring the Frechold to a 
Stranger, by reaſon of his Agrement to ſome Conveyance 
befoze the CArit b2ought ; foz otherwiſe there is nothing in the 
nature ot the thing againſt Couveying a Freehold in ſuturo; 
Kent de novo may be ſo granted; becauſe that 
Created, there can be no pzecedeut Bight to bung anp Real 
toz it, Palmer 29,30. 

Now in this Caſe, ſuppoſe a Przcipe had been bzought againſt 
Simon Leach, this ſhould have pꝛocecbed, and he could not 
pleaded in Abatement till Sit Simon Leach had ed; 
after a long pzogreſs in the Suit he might have pleaded, that 
Simon Leach aflented puis darrein continuance, and Defeated 
So that the ſame Inconventence, as to the of 
Actions, holds in Surrenders, as tn other Conveyances. 

And to ſhew that it is not a light matter, but what the Law 
much conſiders, and is very careful ta ha ve the Frechold fixed and 
will never ſuffer it to be in abeyaace, 02 under (ſuchuncertainty , as 
1 that demands Right ſhould not know where to fix his 

lon. 

A multitude of Caſes might be cited; but J will cite only 
a Caſe put 1 H.6. 2. a. becauſe it ſcems ſomething of a ſlagular 


nature, Lord and Villain, Mortgagor and Mortgagee, may be both 
made Tenants. 


But it will be ſaid here, that if a Præcipe had been 
againſt Str Simon Leach , might not be have pleaded his Dif- 
agreement, and ſo abated the CUIrit by Nontenure ? 

'Tis true; but that Inconventence had been no mote than in 
all other Caſes, a Plea of Nontenure, and 
immediateip; fo2 he could not have abated it 
he had anſwered to the CUrit. Mhereas J have 
other Caſe, it may be after a long pzogreſs in the Sult, 


—— 
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Again, It's very impzobable that he ſhould diſſent ; whereas on 
the other (ive, an Aſſent ts the likelieſt thing in the waznlg; fo the 
miſchief to the Demandant is not near fo great, noz the hundzedth 
part ſo pꝛobable. 


Now J come to conſidet thoſe Inconveniences that have been 
urgen that would enſue , if a Surrender ſhould wozk immedt⸗ 


ately. 

Jt has been ſaſd, That a Tenant for Life might make ſuch Deed 
of Surrender, and continue in poſſeſſion , and ſuffer à Recovery; 
and this might deſtrop a great many Recoveries, and overthzow 
—— 1 —— and defeat Charges and Securities upon 
bis aſter ſuch Oced of Surrender. 

Theſe, and a great many moze ſuch line Biſchiefs , may be 
inftanced in Surrenders ; but they hald no leſs in any other Con- 
veyance, whereby a man may (as has been ſhewed betoze) diveſt 
himſelf of the Eſtate, and yet continue the Poſſeſſion; and in this 
Caſe the Aſſent of the Surrendree, tho he doth not enter, wauld 
(as it is agreed of all hands) veſt the Eſtate in him, Hutton 95. 
Br. tit. Surrender 50. tho he cannot baue Treſpaſs befoze Entry , 
and that Aſſent might be kept as pzivate, and let in all the 
Miſchtels befoze mentioned as if no ſuch Aſſent were neceſ- 


ene eres 
objected on that ſide. 


Now let us ſee what Inconveniences and odd Conſequences 
would follow, in caſe a Surrender could not operate till the erpzeſs 
Afﬀent of the Surrcadree, then no Surrender could be to an Infanc 


to both, 1 laſt. 19.214. lo there, as to one Yolety, it operates 
without Aſſent 02 Notice. 
Suppoſe Tenant for Life Gould make 


— — 
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Tf Tenant for Life ſhould by Leaſe and Releaſe convey the Lands 
held by him foz Life, together with other Lands to him in Ke- 
verſion who knows nothing of the Sealing of the Deed ; ſhouty 
this paſs the other Lands pzeſently, and the Lands held fo Liſe 
not till after an expzeſs Allent, becauſe as to thoſe Lands it 
muſt wozk as a Surrender > Plainly an erpzeſs Aſſent is not ne- 
ceſſary. Foz if the Grantee enters , this is ſufficient. 

J come in the laſt place to Anſwer thoſe rs that have 
been made ſrom the manner of putting the Tale of Surrenders in 
the — and the Fozm of -pleading Surrenders , Co. x laſt. 
337. 

Firſt, A Surrender is a pitiding up of the Eſtate, which dzowns 
by mutual Agreement between them. Tenant for Life, by 
ment of bim in Reverſion, ſurrenders to him; he hath a Free- 
hold befoze he enters. And ſo Perkins, in putting the Caſe of a 
Surrender, mentions an Agreement; and divers other Books have 
been — ſame purpoſe 

No doubt but an Agreement is neceſſary, But the Queſtion 
is, Cahether an Agreement is not intended where a Deed of 
Surrender is made in the abſence of him in the RBeverſſon ; 
whether the Law ſhall not ſuppoſe an Aſſent, till a Diſagreement 
appears: 

Indeed, if he were pzeſent, he muſt agree 02 diſagree immedi⸗ 
ately ; and ſo tis in all other Conveyances. Che Caſes put in 
Perkins, Se. 607, 608, 609. are all of Surrenders made to the 
Leſſor in perſon ; fog thus he puts them: The Leſke comes to 
the Leſſor, and the Leſſee ſaith to the Leſſor, I ſurrender, ſaith he, 
if the Leſſor doth not agree, tis void; Car il ne poit ſurrender 4 
luy maugre ſon dents. And that is certatnly ſo in Surrenders, and 
all other Conveyances ; foz a man cannot have an Eſtate pur 
into htm in ſpight of his Teeth. 

But J cannot find any of the Books cited that come to this 
Point, That where a Deed of Surrender is executed without the 
Notice of him in Reverſion , that it ſhall paſs nothing till he Con- 
ſents ; ſo that it cannot be ſaid , that there is any erpzeſs Autho- 
rity in the Caſe, 


and many Caſes have been cited of ſuch Pleadings, Raſtal's En- 
tries 176, 177. Firzh. tit. Barre 262. which are Caſes 

of Debt for Rent, and the Defendant in Bar pleads, That 
ſurrendzed befoze the Rent inti 
accepted the Surrender : bzought , a Surrender 
pleaded with the Agreement of the Plaintiff. 


— — 
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36. Che Leſſee dzought an Action 
foz entring upon him, and ouſinit of dim. 
Surrender in Bar , and that without any 


that the Plainti | 
Cale) to him in Reverſion in his abſence ; would not this tur 
Woof upon the Plaintiff, that he in Reverſiou diſagreed to this 
Durrender ? fo2 ſurely dis Agreement is prima facie pzeſumen , 
and then the Rule is, ſtabit ptæſumptio donec probetur in contra- 
num. 

Again, J ſay it appears by the Caſes cited that it is not always 
pleader, and when pleaded tis upon a ſpecial Reaſon , as J have 
ſhewn beſoze, i. e. to conclude the party from diſagreeing; and it 


\ 
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— — pleading ſurlum teddidit; fog it cannot be a — 
Wit k 

In pleading of a Feoffment it is enough to ſay Feoffavir , fo: 
that implies Livery ; foz it cannot be a Feoffmene Without it. 

Now why ſhould not ſurſum reddidit unply all neceſſary requi- 
ſites, as well as Feoffavir? and therefoze J do not ſee that any 
great can be vdzawn from the Pleading. | Fa, 

1. It is not always to be pleaded. 
2. It cannot be made out to be neceſſary la tq plead it ; fo if 
Aſſentbe a neceſſary requiſite, then tis implied 8 | 
reddidit, as Livery is in Feoffavir; and then to add the 
— 8 — Nr 

And again, It it were always neceſſary , 
ſwered by an Aſcnr intended in Law; fo 
dand as ſtrong till the contrary appears, as an 
of the party. 


bzought — 

r 
—— Reverſed 
Argument. 
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9.5; (ſeiſed in 
Fee. 


and ſo Noy's Rep. 77. And fo2 Marrow and Turpin's Caſe there 18 
an acceptance of the Rent of the Aſſignee pleaded, as appears by 
1 Cro. 715. tho' that doth not appear to be inſiſted on by the 
Books which Kepozt the Caſe ; however the latter Aurhotities are 
clear, that the Action lies in the Detinet after an Aſſignment, as 
appears by the Caſes cltevy. judicium pro Quer. 


Note, The Court was moved upon the Caſe of Perſons Our- 
lawed upon Meſn Proceſs befoze the late Act of General Pardon, 
2 Willielmi & Mariz, it being pzovived by the ſald Act, That no 
Proceſs of Outlawry, at the Suit of any Plaintiff , ſhall be ſtayed 
or avoided , unleſs the Defendant appears and puts in Bail (where 
by Law Bail is neceſſary) and takes forth a Writ of Scire facks 
againſt the party at whoſe Suit he was Outlawed. 

Whether the Defendant, befoze he can babe the benefit of this 
Pardon, muſt pay the Coſts to the Plaintiff of the Outlawry ; 
there being no mention of any thing, but his appearing aud put- 
ting in of Ball ? 

Che Court were of Opinion, that he muſt pay the Coſts, and 
to take the Act otherwiſe would be a great pjudice to the 
Plaintiff, who did no wong. 

And Pollexſen Chief Juſtice ſaid, that the Pzactice hay been ſo 
upon ihe General Act of Pardon, 25 Car.-2.cap. 5. and yet in that 
Statute the ClauFoncerning Ouclawries is to the ſame purpoſe, 
and no mention mave of the Colts of the party. 


Denny verſat Mazey. 


Eſſex fl. 85 MON MAZ EM nuper de Bocking in Com 
prædict Clothter ſum̃ ſuit ad reſpondend' Samueli 
Denney de placito quare cepit un Equul' ipfius Samuelis & cum 
injuſte detinuit contra vados & pleg' &c. Et unde idem Samuel 
per Johannem Meriton Attorn ſuum queritur quod pradidt' Simo 
viceſimo ſexto die Septembris anno regni domini Ez dominæ Regis 
& Reginæ nunc primo apud Bocking in loco ibidem (vocat' 
Townfield) cepit un Equul' nigr ( Anglice Black Yozſe Colt) ipſius 
Samuelis & eum injuſte detinuit contra vad & pleg 
unde dic? quod deteriorat? eſt & dampa' habet ad valenciam decem 
librarum Et inde produc” ſectam &c. 
Ec ptædict Simo per Stephan Hales 
vim & injur* quando &. Et bene 


t capconem Equuli 
prædict in prædicto loco in quo &c. Et juſte &c. _—_— 
ante przdit' tempus quo ſupponitur capconem Equuli cd. 
quadam Elizabetha Mann Vid” fuit ſeiſu de prædict loco in 
&c. in dominico ſuo ut de ſcodo Et ſic ſeiſit exiſten | 


—— — neg 


211 


Mich Anno 2 W. & M. in C. B. 
Elizabetha ante predict tempus quo & c. ſcilicet viceſimo die Se 
temb tis anno regni domini & dominæ Regis & Regine nunc — 
apud Bocking prædꝰ dimiſit eidem Simoni locum ptæd' in quo &c. And demiſed ts 
habend & occupand eidem Simoni abinde per ſpacium unius anni — 
runc prox” _— fic de anno in annum quamdiu ambabus parti- 
bus placuet irtute cujus dimiſſionis Idem Simo poſtea & ante The Arowant 
ptæd tempus quo &c. ſcilicet viceſimo primo die cjuſdem menſis 522 34 48 
Septembt in io loco intravit & ſuit inde ſſionat 1 
que Simone fic inde poſſeſſionat exiſten quia Equal ict. 
— — ſuit in ptædicto loco in quo &c. herbam ang wat the 
uam ibidem tunc creſcen depaſcen & dampn' ibidem facien' Cor damage 
Idem Simo bene advocat capconem Equuli in ptædicto loco — Bf 
in quo &c. Et juſte &c. dampn ibidem fic, facien Et hoc parat eſt mene 2nd 4 
verificare unde pet Judic' & retorn' pred Equuli una cum dampnis Rim 
mis & ſuis in hac parte appoit juxra formam Statuti in Damages, 
caſu edit & e &c. — 
ic ict Simo ratione prxallegata Tf. g 
ptæd in prædicto loco in quo & c. juſtam advyocare — 
ita Elizabetha Mann Vid" ante pragd? is the 20 
tempus quo &c. ſuit & eſt ſeiſi de præd Clauſo in quo &c : med w him, 
cum pertin int alia in dominico ſuo ut de feodo Et fic inde ſeific 0d raverſes 
exiſten* eadem Elixabetha ante prad' tempus quo & e. ſcilicer quinto 1 Jenin 
die Junij anno regni dictorum domini Regis & dominæ Reginæ nunc Contefing of 
primo ſupradicto apud Bocking præd dimiſic præfat Samueli idem e, 
Clauſum cum pertin in quo &c. inter alia habend* 4 ſecundo die pus 
Marcij tunc ult” przterit' pro ſex annis ab eodem ſecundo die jj For fix years 
Virtute cujus dimiſſionis idem Samuel ance prædict 
&c. in Clauſum illud in — &c. inter alia intravit & 


— — ic inde poſſeſſionat exiſten re Fant 
tempus quo &c. poſuit Equul præd in ed 
m in quo &c. ad herbam ibidem tunc creſcen' depaſcend 


lus ille ptædicto rempore quo &c. ſuit in eodem Clauſo in 
c. Herbam ibidem tunc creſcen depaſcen' quouſque ictus 
viceſimo ſexto die Seprembris anno primo ſupradicto g me te 
in prædicto Clauſo (vocat' Townfieto) cepit bis Colr there 
Et cum injuſte detinuit contra vad & pleg quouſque 
ipſe idem Samuel ſuperius verſus eum | Ablque = hoc 
ict Elizabetha Mann dimiſit Simoni pragdict' ther f . 
præd Simo per advocat ſuum acorn mods 
parat eſt verificare unde ex quo & fw=s, 
auli prædicti in Ro Clauſo in quo Lan 
idem Samuel pet” Judicium & dampaa ſua — 
— ** r 
injuſte detenconis Equuli illius ſibi adjudicari —— 
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bemonrer to Et ptædictꝰ Simo dic' quod prad' placitum prædict Samuel 
the FI ſuperius replicand” placitat materiaque in eodem content minus ſuffi- 
, cien' in lege exiſtunt ad ipm̃ Samuel acconem-pracd* verſus cum 
habend' manutenend quodque ipſe ad placitum illud modo & forma 

pd replicand” placitat non habet nec per legem terrz tenetur 

aliquo modo reſpondere Et hoc parat eſt verificare unde pet Judicium 

ſi præd Samuel acconem ſuam prad” inde verſus cum habere debeat 


Joynde in 
Demurrer. 


&c. 


Denney verſus Mazey. 


N a Replevin the Plaintiff Declared of taking of his Horſe Colt 
at S. in quodam Ibco vocat Toawfeld. 
The Deſendant laith, that betoe the Taking one Elizabeth Mann 
was ſetſed in Fee de prædicto loco in quo, &c. and 20 Se 


pear then next enſulng, and 
taking of the Plaintiffs Bozſe 
The Plaintiff Beplied, that the (aid Elxrabeth Mann was ſeiſed 
of the Pzemifles in Fee, and | 
(viz.) the 5th of June, in the c of the King and 
lhe deiniſeo to the Plainriff the Pzemiſſes habend' from the 
day of March then laſt paſt fo2 the Germ of fir years ; 
of which he entred, and put bis Yozſe into the P 
traverſeth the Leaſe made to the Avowant. 
To this the Avowant Demurred generally. 
Pollexfen Chief Juſtice inclined, that the Traverſe 
of Demurter, tho" it might have been omitted, He ſain 
divers Authorities againſt Heylar's Caſe in the 6 Co. 


the Matter is 
— vr in 3 Cro. 58 1. 
— ſtices doubted, 


Traverſe 
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Traverſe makes the Plea vitious , Vid. Mo. 557. But here the 
Demurrer being General, tis but matter of Fozym , and clearly 
alded by the Statute of 27 Eliz. twhere if one Confeſs, and Avoid, 
— tis in nature of a Double Plea. Vid. That it is 
upon a General Demurrer,Edwards and Woodden, 3 Cro.32 3; 
£00 Jaement was by the whole” Corte given — 


Woodward verſus Fox. 


Qued vide ante ultimo Terinino. 


Caſe was this Term Argued again by Serjeane Pen- 
berton foz the Defendant , and by Serjeant Powell fo2 the 
paid upon the Point, Weiber che Nomination to the Office, 
being forfeited by the Statute of Ed. 6. it did belong to the 

or the Biſhop (n whoſe Dioceſs the Archdeaconry was) to make the 


Regiſter ? 
Bur Pollexfer, Chicf 222 — —ñ — 


he Plainciff in the Court of Chancery, wheret 
ploughing up Meadows, and 
mitting of divers Caſes ; and did Inj 


mr Vat rin 3 
it was moved in Arreſt ment 
Fiſt, Chat heee was — oft Nt was 
ſaip, that the Law does not take 1121 


, Poph.zos. it i fad, If one 
Au r Decree ins Cour: of þ 1 1 forced to pa a em 
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ſuch 
e, where the Damages are under 49 8. 


, Whether this were 
Plaintiff Could have full Coſts 


Statut 
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Stealing; 


and it doth not lye 


could not be 


from the Caſe 


Felony, 


intent in the 


taking: „, che Opinion of the other wo the Planciff had bis cull 


the Felonious 


Coſts. 


aye 235 by 


ll hee 
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Gawden verſus Draper. 


NIE Ca rn —- 
Covenant by Indenture, made between the Deſendant and him, 
wyereby the Deſendant Covenanted with the Plaiariff, That Sarah 
of the Deſcendant ) hould be permitted to {tbe 


be ſhould be ſaved harmleſs from the ud 
and that it ſhould be lawful fo him (during ſuch 
to detain the ſame, ut per dictam lndenturam plenius apparer, and 
averreth , That ever ſince the laſt mentioned ladenture they did 
Cohabit, and demands judgment of the Action, 

The Plainciff Replies, That they did not Cohabit modo & 
forma ptout the Defendant placitando allegavit, & hoc petit quod 
inquirat',&c. And to that the Defendant Demurred, 


F Birch, 


— - 
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Birch Serjeant, Argued (02 the Deſendant, That this latter In- 
denture, which ſets fozth a mutual Agreement to Cohabit, and that 
they did Cohabit, which is alledged in the Bar, and confeſſed by 
the Demurrer, had diſpenſed with thoſe Circumſtances, ( viz) A 
Writing mutually Subſcribed , atteſted by two Witneſſes , giving 
Notice of each parties Intention ſo to Cohabir; and this Covenant, 
That it ſhould be lawful for the Defendant to detain the fame ſo long 
as ſuch Cohabitation ſhould continue, as is therein mentioned, mi 
well be pleaded in Bar to the Action brought upon the firſt . 
ture. 

But by the Opinion of the whole Courr Judgment 
ſoʒ the Plaintiff; lo they held 
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Warmough verſus Holgate. 


Ebozum fl. W LLIELMUS HOLGATE nuper de Sawley bebe ven 4 
in Com. przxdit” Proman alias dictus Williel' 2 

depp de Sawley in Com Eborum Proman ſuch fuic ad reſpon: 
dend Roberto Warmough Radulpho Duxbury & Willelmo Swire de 
— reddar cis quadraginta libras eis deber & injuſte 
inet Get. Et unde ijdem Robertus Radulphus & Williclmus Swire 
per Robertum Scater Attorn ſuum dic quod cum prædict Williel- 
mus Holgate ſecundo die Auguſti anno regni domini Regis Jacobi 
ſecundi P &c. quarto apud Gisborne per quoddam ſcriptum 
— 2 conceſſiſſet ſe teneri ptæſat Roberto Radulpho & 
Willielmo Swire in ptædictis quadraginta libris folvend* eiſdem 
Roberto Radulpho & Willelmo Swire cum inde tequiſit fuiſſer pred” 
tamen Williclmus Holgate licer ſæpius requiſie prædict quadraginta 
libras eiſdem Roberto Radulpho & Willielmo Swire nondum reddidit 
ſer ill ei hucuſque reddere contradixit & adhuc contradicit unde 
— * deteriorat ſunt & dampn' habent ad valenciam vigiati 
Er inde produc' ſectam &c. Et proferunt hic in Cur' 


h 
{cri iQ” 
— — 


pci prædicti & ei legitur &c. petit etiam auditum Condiconis 

ſcripti & ei in hc verba ff. The Condition of this Which is & 
gation is ſuch , if the above-bounden William Holgate, M*renans* 
dis Detrs, Erecutozs and Apminiſtratozs, fox his and their parts 

and behalves, ſhall and do in all well and truly ſtand to, 

obey, abide, perſozm, fulfil and keep the Award, Ozder, Arbitrameat, 

final End and Determination of Ambroſe Pudſcy of Colton El- 

quite, and Thomas Parket of Crouſcholme Eſquire, Arbitratozs 
indifferently elected and named, as well on the part and behalf of 

the above-bounden William Holgate, as of the above-named Robert, 

Ralph and William Swire, to arbitrate, award, ozder; judge and 
determine, of and concerning all and all manner of Action any 


„ 


The Defendant 
craves Oyer of 
the Condition. 


ſuffered, committed oz depending, by 02 between 
ſo as the ſatd Award be made and put into wziting, 
delivered to the parties in difference , 02 ſuch of 
befoze the Eleventh vay of 
to be votd, oz elſe to ſtand in 
fz force; 
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uditis idem Williclmus Holgate dic quod 


made vo inde verſus cum habere non debent quia die quod predict Ambro- 
* ſius Pudſey & Thomas Parker Arbitratotes prædict poſt confec- 


verificare unde pet Judic' fi predict s Rad & Willicl- 
mus Swire acconem ſuam prædict inde varſus cum debeant 
&c. 
marin Et prædictꝰ — 2 Radulph 
Replies, 9 per aliqua per præſat Willielm 
ds ab accone ſua pradidta verſus cum 


The Award pres | 

made in præmiſſis prædictis adrunc & ibidem pred parat 

„ deliberand per quod quidem arbitrium i Arbittatores arbi 
& ordinaver de & ſuper præmiſſia in Condicone 
ſpec modo & forma ſequen videlicet quad. prædick Willieh, 
gate bene & vetacit ſolveret (cu ſolvi cauſatet eiſdem 


mough Radulpho Duxbury & Willelmo Swire 
ſummam quindecim librar legalis monet Angl ad 
diem Decembt tunc prox” —— qui Arbitratores 


caʒet᷑ ptædict Robertum Radulphum & Willielmum | 
in cuſtag & dampnis ratione cujuſdam ſoctæ fine cauſa per dict 
Willielmum Holgate verſus ipſos Robertum Radulphum & Willicim' 
Sy ire proſecut Et ulterius Arbitratorgs predict ordinayer' quod 
omnes ſectæ & diſſerenciæ inter dict Wiſlielm Holgate ex una parte 
E xc ipſos dictos Robertum Radulphum & Willie Swire ex altera 
Teng. parte quæ mot habit ſive depend ſuer ante diem dat ſcripti Obliga- 
torij ptædicti abſolutꝰ ceſſarent vacuæ forent & determinarentur ptout 
per idem atbitrium inter alia plenius Et prædict 
quod prædict 


Willielmi Holgate obſervand” periormand” — — leu cu 
a breach of end“ In facto iidem Robettus Radulphus & Willichnus wire di- 
Non-payment cunt quod ptædict Willielmus H te non ſolvit pradidt Roberro 
e e Radulpho & Williclmo Swire vel corum alicui ſummam _- 

ecim 
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Wamough verſus Holgate & al, 
The Condition was to perfozm an Award to be made of all 
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And further the Award was, That all Suits and Differences 
between the ſatd parties, which were depending befoze the Date of 
the Bond ſhould ceaſe and determine: and in facto dicit, that the 
Defendant had not pald the ſaid x 5 |. upon the iſt day of December 
in the ſaty Award mentioned. 

And to this the Defendant Demurred. 
| Firſt, That this Award was all of one ide; 
that there was any Difference between {the 
upon which the Coſts are awarded , (viz.) 
Dult now Deſendant; and what 


Humphreys verſus Bethily. 
Quod vide ante ultimo Termino. 


Þe Court now delivered their Opinions 
neſs in the Declaration was cured by 
can be taken to it upon the General 
in the 1 Roll Rep. 1 12. Sanders and Crowly is the 


Judicium pro Qyer. 
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The Lord Lexington verſus Clarke and his Wite. 


Trin. 1 Willielmi & Mariæ Rot. 1539. 


2 
E 
2 
Q 
5 
8 
2 
* 


Lands at the Kent of 3201. 


to William 


he had Demiſed 
Defendants Fife, 


< 
Z 
: 
: 
E 


N an Aſſumpſit the P 
1685. 


1 


ſaid Brady her late 


Plaintiſſ would permit her tu 


Defendant , while 


that be died poſſeſſed of 


there was due from the ſald 
now 
the 


by the 
And that he 
befoze-mentioned ; 


he Deſendant o the, ſince her 


to remove divers 
the ſaid Sums of Money, o: any part of 


y day nert enſuing the 
placed upon the Pzemiſſes 
Plaintiff, That ſhe as well 
(as afozeſatd) in the 
L moze, would well and 
Lady-day afozeſaid 
the things 


our 
D, and permir 
was 
as 1 
did enjoy the laid 


ſole , nog t 


e 


and Per- 


to do it; and they 


blen erg and te 


2601. 0} anp part thereof; 


noz any Memorandum o Note 


, 02 ſigned by the Wife of the 


that ſince the had paid the 160 J. to 
ed 
the 


e 
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It was Argued foz the Plaintiff, that altho as to the payment 
of the 160 1. which was the Debt of her the Defendants late 
Dugsband , the Promiſe might be void in regard it was not in 
CUrtting,accozing to the ſaid Statute ; pet as to the payment of 
the 2601. the Promiſe is not within the Statute, foz that is upon a 
good Conſideration, and her own pzoper Debt and Damages att 
only given ; foz that the 160 |. is found to have been paid. 

But by the Opinion of all the Court Judgment was given fo? 
the Deſcendant ; fo the Promiſe as to one part being void, it cannot 
and good foz the other: Foz tis an entire Agreement, and the 
Action is bzought foz both the Bums, and (indeed could not be 
otherwiſe, without variance from the Promile. 

Note, It did not appear by the Record that the CUlife was Exe- 
cutrix 02 Adminiſtratrix to het fozmer Pugband. 


Kemp verſus Cory & al. 


Commub' f. TOHANNES CORY nuper de Welt-Putford in 
Com Devon gen Johannes Cocke nuper de cad 
Peoman & Willielmus Cocke _ de Launceſton in Com Cor - 
nub” pred” Ptoman ſum̃ ſuer reſpondend* Williem Kempe 
Ed wardo Laundry & Edwardo Cheapman de placito quare nt 
averia iplorum Willielmi Kempe Edwardi La & Edwardi 
Cheapman & ea injuſte detinuet contra vad & pleg &c. Er unde 
idem Willielmus Kempe Edwardus Laundry & Edwardus Cheap- 
man per Willielmum Crowne Arttorn* ſuum queruntur quod predict” 
Johannes Cory Johanncs Cocke & Williclmus Cocke decimo nono 
die Junij anno regni domini Regis & dominz Regina nunc primo 
apud Bliſland in quodam loco ibidem (vocar” Fludder Park alias 
Tres Jovencas, Bladder Park) ceper averia videlicet tres Juvencos quatuor Juven- 
umm £94 cas & unam Equulam ipſorum Willielmi Kempe Edwardi Laundry 
& Edwardi Cheapman & ca injuſte detinuer contra vad & pleg 
quouſque &c. Unde dic' quod deteriorat ſunt Et dampn* habent ad” 

valenciam decem hbrarum Er inde pduc' ſectam &e. 
Avowry «nd Et præd' Johannes Cory Johannes Cocke & Willielmus Cocke 
— hang per Thomam Horwell Attorn ſuum ven & deſend vim & injuriam 
Heir of the quando &. Et idem Johannes Cory in jure ſuo ꝓprio bene advocat 
r & præd' Johannes Cocke & Willielmus ut Ballivi præd' Johannis 
Third pare of Cory bene cogn' capconem averiorum prædictorum in loco in 
a Farm for 99 quo &. Et juſte &c. quia dic quod idem locus in quo ſupponitut 
— Au capconem averiorum illorum ſieri continet & praed” tempore quo 
of them ſhall ſupponitut capconem averiorum illorum fieri continebat in fe viginti 
| os — , acras terra cum pertin'in Bliſland prædict quodque diu ante præd 
Father ſeiſed in tempus quo &c. Quidam Johannes Cory gen pater praid” Johan- 
Fee of a Third nis Cory Advocan' fuit ſeiſit in dominico ſuo ut de feodo de & 


part nf * — — * © * * * 
. in tercia parte cujuſdam meſuagij & tenementi (vocat Trewint in 
Meſuage.& IF" d) 
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Bliſland) præd' unde prad' viginti acræ terræ in quibus &c. ſunt & 
prædꝰ tempore quo &c. Necnon 4 tempore cujus contrarii memoria 
hominum non exiſtit ſuer parcell prædictoque Johanne Cory patre 
ſic inde ſeiſit exiſten iple idem Johannes Cory pater ante prædict 
rempus quo Gre. ſcilicer triceſimo die Seprembris anno regni domini 
Caroli ſecundi nuper Regis Angl decimo nono apud Bliſland- præd 
dimiſit & ad firmam tradidit cuidam Jacobo Robyns Exccutoribug 4 deni 
Adminiſtratoribus & Aſſign ſuis pred terciam parrem prad” meſua 1 . 
gij & tenementi (vocat Trewint ) ſcituat jacen & exiſten infra cither of them 

de Bliflnd alias Bliſton in Com Cornub & nuper in tenura . 8 
& occupacone Johannz Smith Vid aſſign vel aſſign ejus habend* & 
tenend ptæd Jacobo Robyns Executoribus Adminiſtratoribus & 
Aſſign ſuis ꝓ & duran' pleno tempore & Termino nonaginta & 
novem annorum tunc prox ſequen plenat complend” & finiend” fi 
Thomaſina Robyns & Maria Robyns filiz prad” Jocobi Robyns ac 
Johannes Robyns filius Roberti Robyns gen deſunct' fratris præd 
Jacobi Robyns vel aliquis vel alter corum tam diu vivere contingetet 
Reddend & ſolvendꝰ _ annuatim durante dicto Termino præd e, 
Johanni Cory patri | bus & aſlign' ſais annual reddit vel 
ſummam triginta & trium ſolidorum & quatuor denar* legalis monet 
Angl' ad quatuor Feſta vel dies ſoluconis reddit“ in anno maxime 
uſual* videlicet Natalis Domini Dei Annunciaconis Beatz Mariæ 
Virginis Nativitatis ſancti Johannis Baptiſtæ & Feſti ſancti Michaelis 
8 ales porcones fore dividend & ſolvend 
durante dicto Termino Virtute cujus dimiſſionis præd Jacobus Ro- 
byns in ptædictam terciam em tenementorum prædictotrum cum | 
pertin* intravit & fuir inde poſſeſſionat prædictoque Jacobo de Terry inco che 
prædicta tercia parte renementorum prædictorum cum pertin po- 
{eſſionar' exiſten ac præd Johanne Cory patre ſe revercone inde fic +1. 8.46, 
ut ptæſertur ſeiſit exiſten? idem Johannes Cory pater poſtea & ante being e of 
przd' tempus quo &c. apud paroch de Bliſland pred' de revercone dA 
ptæd tercue partis tenementotum prædictorum cum pertin unde 
&e. obiic inde ſeiſit per quod reverco præd terciæ partis tenemento 
rum. ptædictotum cum pertin unde &“. deſcendebat prad* Johanni pigent i the 
Cory modo Advocan' ut filio & haredi præd Johannis Cory patris dean. as 
per quod idem Johanncs Cory modo advocan' ſuit & adhuc aſt de 
revercone terciæ partis tenementorum prædictorum cum per- Who is ſciſed 
tin unde &c. ſciſit* Er quia tres libr ſex folid' & octo denar' de of the Rever. 
przd* reddit triginta & trium ſolidotꝰ & quatuor denar pro duobus * 
ante ptæd' tempus quo &c. necnon codem tempore quo &c. arrar 4. 
cidem Johanni Cory modo Advocan aretro ſuer & non ſolut' idem 
Johannes Cory in Jure ſuo proprio bene advocat Et przd* Johannes 
Cocke & Willielmus ut Balf ij ptæd Johannis Cory modo Advocan' 
bene cogn* capconem averiorum ir 8 in ptæd loco in quo &c. 

; gt 
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In the Lands 
ſub ec to the 
Diltrcds. 


An Averment 
of the Leflees 
Lie. 


And that 5.8. 
was e ed of 

the other tio 
parts. 


And that 5.8 
L.cenſed the 
Defendant to 
pur in theu 
Camel, 


ut in & ſuper præd terciam partem tenementorum prædictorum 

eidem Jacobo Robyns ut præſertur dimiſſ. p eiſdem tribus libris ſex 

ſolid? & octo denat de reddit præd in forma prad' aretro exiſten 

Et juſte &c. Cum hoc quod iidem Johannes Cory Johannes Cocke 

& Willielmus verificare volunt quod præd' Johannes Robyns adhuc 

ſuperſtes & in plena vita exiſtit videlicet apud paroch* de Bliſland 
'& 


| = 

Et præd' Willielmus Kempe Edwardus Laundry & Edwardus 
Cheapman dicunt quod nec præd Johannes Cory modo advocan' 
ratione przallegat' capconem averiorum prædicterum juſtam advo- 
care neque ptæd. Johannes Cocke & Willielmus Cocke cadem 
ratione ut Balſ ij ipſius Johannis Cory capconem averiorum præd in 
ptædicto loco in quo & c. juſtam cognoſcere debent quia dicunt quod 
bene & verum eſt quod præd Johannes Cory pater præd Johannis 
Cory modo Advocan' ſeiſit fuit in dominico ſuo ut de ſcodo de & 
in tercia parte prædicti meſuagij & renementi (vocar Trewint) pur 
idem Johannes Cory modo Advocan Johannes Cocke & Willielmus 
Cocke ſuperius allegaver ſet iidem Willielmus Kempe Edwardus 
Laundry & Edwardus Cheapman dicunt quod ante præd' rempus 
quo &c. quidam Willielmus Spry gen ſeiſit fuir in dominico ſuo 
ut de feod' de & in duabus aliis terciis partibus pradidti meſuagij 
ſive renementi (vocat Trewint) unde præd' viginti act terræ in 
quibus &c. ſunt & prædꝰ tempore quo &c. necnon à tempore cujus 
contrarij memoria hominum non exiſtic ſuer parcel ptædictoque 
Willielmo Spry fic inde ſeiſit exiſten iple idem Willielmus Spry ante 
præd tempus quo &c. ſcilicet primo die Marcij anno regni domini 
Regis & dominz Reginz nunc primo ſupradicto apud Bliſland præd 
dedit licentiam eiſdem Willielmo Kempe Edwardo Laundry & 
Edwardo Cheapman ad ponend avcria prædicta in prædicto loco 
in quo &c. ad herbam ibidem creſcen depaſcen Virtute cujus 
licentiæ dem VVillielmus Kempe Edwardus Laundry & Edwardus 
Cheapman ante præd rempus capconis avcriorum prædictorum &c. 
poſuer averia ſua ptæd in ptæd' locum in quo &c. ac averia illa 
fuer in ptæd loco in quo &c. quouſque pratd” Johannes Cory modo 
Advocanꝰ — Cocke & VVillielmus Cocke decimo nono die 

Junij anno regni domini Regis & dominz Reginz nunc primo a 
Bliſland præd — a. averia ipſorum V Villielmi —— 
Edwardi Laundry & Edwardi Cheapman videlicet in prædicto loco 
(vocar Flubdder Park al Bladder Park) & ca injuſte detinuet 
contra vad & pleg* quouſque &c. prout præd V Villielmus Kempe 
Edwardus Laundry & Edwardus Cheapman ſuperius verſus cos 
quer Et hoc parat ſunt verificare unde ex quo prædꝰ Johannes Cory 
Johannes Cocke & VVillielmus Cocke capconem averiorum prad# 
cogn iidem V Villielmus Kempe Edwardus Laundry & Edwardus 
Cheapman petunt Judicium & dampna ſua occaſione capconis 
& 


— — — — — — — —. 
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Er ptædicti Johannes Cory Johannes Cocke & VVillielmus Cocke Demorrer ts 
dicunt quod prædictum placitum ptædictorum V Villielmi Kempe = 


Edwardi & Edwardi ſuperius ad advocare ipſius Johannis Cory & 
ad cogniconem iplorum Johannis Cocke & Willelmi Cocke modo 
& forma pradict' ſuperius in barram placitat minus ſuſticien' in lege 
exiſtunt ad ipſum Johannem Cory ab advocare ac ad ptædict' Johan- 
nem Cocke & Willielmum Cocke a cognicone ſuis ptædict verſus 
ptæſat VVillielmum Kempe Edwardum & Edwardum habend” præ 
cludend” quodque ipſi ad placitum illud modo & forma prædict 
lacitat” neceſſe non habent nec per legem tetræ tenentur reſpondere 
hoc parat ſunt verificare unde pro deſectu ſuſſicien placiti in 
 barram ad advocare & cogn' prædict in hac parte iidem Johannes 
Cory Johannes Cocke & Willielmus Cocke pet Judicium & rerorn' 
— prædictorum unacum dampnis &c. ſibi adjudicari 
c. 


Ec predict” Willielmus Kempe Edwardus Laundry & Edwardus u, 
uo ipſi ſuſſicienꝰ materiam in lege ad præd' Johan- Demurre: 


Cheapmag cx 4 
nem Cory ab advocare ſuo ptædict & ad prædict Johanacm Cocke 
& VVillielmum Cocke 4 juſte cognolcend* capconem averiorum 
prædictorum in prædicto loco in quo &c. pracludend* ſupetius 
allegaver quam ipſi parat ſunt — * uidem materiam 
predict Johannes Cory Johannes Cocke illielmus Cocke 
non dedic nec ad cam aliqualit reſpond* ſet verificaconem ill” ad- 
tnitrere omnino tecuſant pet Judicium & dampna ſua occone cap- 
conis & injuſte detenconis averiorum prædictorum ſibi adjudicari &c. 
Er quia Juſtic hic ſe ad viſare volunt de & ſuper præmiſſis prædict 
priuſquam Judicium inde teddant dies dat eſt partibus ict” hic 
uſque à die Sancti Michaelis in tres Septimanas de audiend* inde 
Judicio ſuo co quod iidem Juſtic' hic inde nondum Ec. 


Kempe verſus Cory & af. 


N a Replevin the Plaintiff detlated foz the taking of his Cattle 
the z9th of June 1 VVillielmi & Mariz at D- in a place called 
Fludder Park. 
The Deſcendant avows ; fo: that the locus in quo containeth 
twenty Acres , and ſafth that be was ſeiſed of a Chird part of 
n MPeſſilage and Tenement called Trewint, of which the ſaid 
Acres are, and foz time whereof, gc. were parcet; and 
being lo ſeiſep long befoze the tauing. demiled the ſaid Third 
of dad Beſſuage and Cenement to one James Robyns, 
to have hold foz 99 years at the Rent of 1]. 13s. 
nd 4 d rr > d Demiſe, Ano * 
x 1 
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the ſatd Robyns entted, and fo2 two years Rent arrear at the Feaſt 
of the Nativity, in the Pear of our Lozd 1688. he diſtralned the 
Cattle in the De | 

The Plaintiff Replied in Bar of the Avowry , and Conſcſſey 
the Seilin of a Third part of the ſatd Meſſuage and Tenement, 
and the Leaſe prour &c. but ſaith , that beſoze the taking one 
William Spry was ſeiſed in bis Demeſn , as of Fee, of the other 
two parts of the ſald Beſſuage and Tenement called Trewint, 
of which the ſald twenty Acres are parcel. And he being fo (elſe, 
the ſaiv William Spry, befoze the time of the taking , din give 
Licenſe to the Plaintiff to put bis Cattle into the ſaid twenty 
Acres, and de put them in by the ſald Licenſe ; where they con- 
tinued till the Plaintiff took them, and detained them prout, 
& 


C. 

To this the Avowant Demurted. 

It was held clear by the Court, That the Third part and two 
parts, being undivided, the Avowant could not Diftratn the 
Cattle of him that had the Two parts , oz the Cattle of any one 
which were put in by his Licenſe upon any part of the 

and. 

But Pollexfen Chief Juſtice doubted, in regard the Avowry wag 
of the taking in prædicto loco in quo ut in & ſuper ict tertiam 
partem tenementi przdict' , Ahether the Plaintiff not have 
traverſed abſque hoc, that the taking was in tertia parte tantum, 
and ſhewn in the Inducement to ſuch traverſe how they held in 

Common? Vide' More and Newman's Caſe in Hobart 80, 103. 
Et Adjornatur. 


Tovey verſss Pitcher. 


Covenant Midd x fl, OMAS PITCHER nuper de VVeſtm' in 
— Com prædict gen Aſſign Suſannæ Gill Executtic' 


Executcix Teſtamenti & ult' volunt' Ri i Gill nuper dict Richardi Gill 
of the Pariſh of St. Martins in the Fielvs afozeſaiy Uintner, 
ſum fuit ad reſpond* Chriſtianz Tovey de placito quod reneat ei 
convencon inter pᷣdict Chriſtian' & præſat Ric in vita ſua factam 
ſecundum vim formam & eſſectum quarundam Indenturarum inde 

The Plaintif inter eos conſect &c. Et unde cadem Chriſtiana Carolum 

poſtefied of ® Draper Arrorn' ſuum dicit quod cum ipſa prazdict” Chriſtiana deci- 

— x mo quinto die Julij Anno Domini Milleſimo ſexcenteſimo octoge- 
ſimo & extunc hucuſque ſuit & adhuc exiſtir poſſeſſionat de duobus 
meſuag five tenement cum pertin in paroch Sancti Martini in 
Campis in Com Midd' prædict pro major Termino tunc & adhuc 
ventur Et fic inde poſſeſſionat exiſten” præd Chriſtiana poſtea 
ſcilicet codem decimo quinto dic Julij Anno Milleſuno ſexcenteſimo 

octogeſimo 
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octogeſimo ſupradict apud ptædict paroch' Santi Martini in Campis 

in Com Midd præd' per quandam lndentur ſactam inter candem 

Chriſtian per nomen Chriſtianaz Tovey de patoch ſancti Martini 

in Campis in Com Midd* Vid ex una parte Et prædict Richardum er , 
Gill per nomen Richardi Gill de paroch ſancti Martinis in Campis Tetacor. 


prædict (Anglicè vocat Maos Patd) ſimul cum omnibus viis 
paſlag luminibus eſiament aquarum proficuis commoditat & 
pertinꝰ qui dictis meſuag five tenementis ſeu corum 


qu 

alceri ſpectun aut aliquo modo pertinen Habend & occupand' dicta ue. 
Frontal meſuag five — cum pertin adinde ſpe- 
ctan præſat Hichardo Executor Adminiſtrator” & Aſſign ſuis à 
Feſto Annunciacon' Beate Mariz Virgin tunc ult' præterit ante dat 
ladentut pdice” uſque plenum finem & termin viginti & unius anno Te Tann. 
rum extune pros ſequen & plenar complend & ſiniend Ac etiam 
habend & , occupand” dicta retrorſum meſuag five tenement & 
(a cum pertin adinde ſipectan præiat Richardo Executor 
| ' ſuis ab & immediate poſt finem & expira- 

ior” dimiſſion' (Anglics Leaſe) cjuldew act Jacobo Supple re 
quæ quidem dimiſſio inaret & cxpiraret in vel ante Aannum 
Domini aoftri Dei (cr n computaconꝰ in Angi uſitat) Milleſi- 
mum (excenteſimum octugeſimum primam uſque plen' ſinem & tet 
minum Novemdecim annorum & unius quartet anni ex tunc 
ſequen & plenar' complend & ſiniend Reddend & ſolvend proinde 8:ddendar; 


annuatim 


© moment» 
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annuatim & quolibet anno duran” tam longo tempore primi termini 
annorum quam dicta dimiſT. (Anglice Leaſe) praiar' Jocobo Supple 
ſacta continuatet eidem Chriſtianz Executor Adminiſtrator? vel 
Aſſign ſuis annual reddit? vel ſummam trigint & 1 librar' ad 
quatuor maxime uſual” Feſta ſeu terminos in Anno ( videlicet) Nati- 
vitat* ſancti Johannis Baptiſtæ ſancti Michaclis Archi Natalem Do- 
mini noſtri Dei & Annunciacon Beatæ Mariæ Virginis per æquas & 
æquales porcon Ac etiam reddendꝰ & folvend' pinde annuatim & 
quolibet anno durante ultimo termino poſt ſinem & expiracon dimiſ- 
fon” (Anglicè Leaſe) conceſl. præſat Jacobo Supple eidem Chriſtian 
Executotꝰ Adminiſtrator vel Aſſign” ſuis annual” reddir five ſummam 
quadragint' librar* legalis monet. Ang!” ad quatuor maxime uſual' 
Feſta five terminos in anno (videlicet) Natal Domini noſtri Dei 
Annunciacon' Beatz Mariz Virgin Nativitat' ſancti Johannis Bap- 
tiſtæ & {anti Michaelis Arch i uas & qual porcon prima 
ſolucon inde incipiend” & ſaciend in ta dict Feſt qual primo & px' 
acciderer poſt ſinem & determinacon dictæ dimiſſion' prarfat' Jacobo 
Supple ſactæ Proviſo ſemper quod fi accideret dict annual” reddit 
trigint” & quinque librar & quadragint librar* aut corum alterucy 
ſeu aliqm̃ inde parcell' vel corum alterutrius fore aretro & inſolut 
per ſpacium ecim dierum ꝓx ſuper vel poſt aliquos Feſti- 
va dies pᷣdict quibus eadem ſolviſſe debuer* (exiſten legittime de- 


mandart)qd” tunc & extunc eſſet & poſſit licitum fore ad & pro cadem 


Chriſtiana Executor Adminiſtrator & Aſſign ſuis in dicta dimiſſ. 
præmiſſ cum pertin & in quamliber vel aliquarum partem eorun- 
dem in nomine totius totalit teinttate & eadem rehabere retiner & 
gaudere ut in eus ſeu corum primo & priori ſtatu ſeu ſtatubus 
(yrædict Indentur* aut aliqua re in cadem content” in contrar inde 
in aliquo non obſtan') Er prædict Richardus pro ſcipſo Executor 
Adminiſtrator & Aſſign” ſuis & pro quibuſlibet corum conveniſſet 
promiſiſſet & conceſſiſſet ad & cum eadem Chriſtiana Executor 
Adminiſtrator' & Aſſign? ſuis & corum quibuſlibet p indentur præd 
modo & forma ſequen (videlicet) Quod iple ptædict Richardus 
Exccutor Adminiſtratot & Aſſign' ſui de tempore in tempus & ad 
omnia tempotra extunc impoſterum duran' dia” ſeperal rerminis 
per Indentur* prædict conceſſ. bene & fidelir ſolverent vel ſolvi 
cauſarent dicta ſeperal* reddit” annual cider Chriſtian' Execu- 
tor Adminiſtrator” & Aſſign? ſuis ſupra dictos ſeperal Feſtival dies & 
terminos in anno in quibus iidem ſolvi debuiſſent ſecundum veram 
intencon & ppoſitum Indenrur' prazd & ſeperal teſervaconꝰ inde 
prout in eadem Indenrura menconat & ſpeeificat fuir 
pet pred agreat fuir per & inter 

partes ' ad & ante ſigillaconꝰ & deliberacon' cjuidem ludentur 
Et prædꝰ Richardus p ſeipſo Executor Adminiſtrator & Aſſign ſuis 
conveniſſet promiſiſſet & conceſſiſſet ad & cum cadem — 
ecutot 
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Executor Adminiſtrator & Aſſign” ſuis quod ipſe prædictꝰ Richardus 
Executor Adminiſtrator” & Aſſign” ſui vel eorum aliquis ſuper primũ 
diem Januar' in quolibet anno annuatim duran Termino viginti & 
unius annorum in Indentur' prædict' conceſſ. ſolverent & delibera- 
rent vel ſolvi & deliberari caufarent cidem Chriſtian Executor 
Adminiſtrator? vel Aſſign' ſuis apud vel in tunc domum menconal* 
ejuſdem Chriſtianz ſcituat in paroch ſancti Martini in Campis in 
Indentur* prædict infra ſcript? duodecim plen quatt utres (Anglicè 
Bottles) boni & merchandizabil' Vini Hiſpanici (Anglice vocat 
Canary) prout per eandem Indentur' & lndorſament inde inter al 
plenius liquet & apparet Virtute cujus dimiſſion prediQ* Richardus 
in vita ſua in prædict dimiſſ. præmiſſ intravit & ſuit inde poſleſſio- — Foy 
nat Er fic inde poſſeſſionat exiſtenꝰ prædictꝰ Richardus poſtca 
ſcilicer decimo ſeptimo die Julij Anno Dai Milleſimo ſexcenteſimo The Lefee 
octageſimo ſupradicto apud Paroch & Com prædict condidit teſtaa ** 
ment & ulr' voluntat ſua in ſcript & per candem volunt ſuam præd 
Suſannam Executric ejuſdem Teſlamenti ſui conſtituit & ordinavit — 
Et poſtea ſcilicet viceſimo primo die Octobt eiſdem anno & loco Exccurrix, and 
ult ſupradict' ipſe prædictꝰ Richardus obiit de & in prædict dimiſſ-. 
præmiſſ cum pertin poſſeſſionar' poſt cujus mortem prædict Suſanna 
onus execucon Teſtamenti ptædict ſuper ſe ſuſcepit Et ut Execu- She proved the 
trix Teſtamenti prædict in ptæd. dimiſſ. ptæmiſſ cum pertinꝰ intravit 7 
& ſuit inde poſſeſſionat ratione execucon Teſtamenti pradiat 
| Suſanna fic inde poſſeſſionar* exiſten' eadem Suſanna po- 

ea ſcilicer quarto die Junij Anno Domini Milleſimo ſexcente ſimo 
octogeſimo _ apud paroch & Com ptædictꝰ conceſſit totum 
Stat jus titulum intereſſe & termin annorum ſuum quæ ipſa tune Aud aTgned 
habuit ventut de & in pᷣdimiſſ præmiſſ cum your przetat* Thomæ ee Deten- 
Virtute cujus conceſſion Idem Thomas poſtea ſcilicet eiſdem die 
anno & loco ulr' ſupradict in pdimiſſ pre miſſ. cum gertin intravit & Who entre, 
ſuit & adhuc exiſtit inde poſſeſſionat Er eadem Chriſtiana prote- — 
ſtando quod ipſa cadem Chriſtiana 4 tempote confeccon Indentur” 
przd' hucuſque bene & fidelit' oblervavit performavit & perimplevit 
omnes & ſingulas convencon' promiſſion & conceſſion' in Indentur' 
prædict ſuperius ſpeciſicat ex parte ſua obſervand” perſormand & 
perimplend ſecundum ſormam & eſſectum Indentur ptædict proce- 
ſtandoque etiam qd” ptædict Thomas poſt conceſſion prædict ei 
ut przeferrur fact hucuſque non obſervavit periormavit ſeu perim- 
plevit aliquas convencon promiſſion ſeu conceſſion” in Indentur 
præd ſuperius ſpecificat' ex parte ſua obſervand performand* & 
perim ” ſecundum formam & cfictum Indentur* ill in fate 
eadem Chriſtiana dicit quod poſt conceſſion ptædict' eidem Thomæ —— x 
ut preſertur ſactam ſcilicer ad primum diem Januat anno regni do- rent of 
mini Regis & dominz Regina nunc primo vigint & quatuor quartæ the Rear. 
utr Vini Hiſpanici ( Anglice quatt Botties of Canary (Uinc) 
pet 
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per Indorſament” ſuper Indentur prædict teſervat pro duobus annis 
ſinit ad prædict primum diem Januar* anno primo ſupradicto cidem 
Chriſtian' aretro fucr' inſolut & non deliberat” Et quod ad Feſtum 
Annunciacon Beatæ Mariæ Virgin anno regni dicti domini Regis & 
dominz Reginæ nunc ſecundo ſexagint libr de annual reddit qua- 
dragint” librar prædict pro uno anno integro & dimid' unius anni 
finit' ad prædict Feſtum Annunciacon Beatz Mariz Virgin anno 
ſecundo ſupradicto feidem Chriſtiane ſimilit aretro fucr” & inſolut 
quodque prædictꝰ Thomas non ſolvit nec deliberavit prædict viginti 
& quatuor quart' utr Vini Hiſpanici (Anglice Canary (Tine) ſuper 
ptædict. primum diem Januar anno primo ſupradicto nec prædict 
ſexagint libras ſeu aliquam inde denar ad prædict Feſtum Annun- 
ciacon Beatæ Mariæ Virgin anno ſecundo ſupradict quas ei ad 
eundem diem & Feſtum ſolviſſe debuit ſecundum formam & eſſectꝰ 
Indentur* prædict Et fic cadem Chrittiana dicit quod prædict Tho- 
mas licet ſæpius tequiſit convencon ſuam ptædict cum eadem Chri- 
ſlian in hac parte ſactam non tenuit ſer inſtegit ac all' ci tenere 
hucuſque contradixit & aduc contradicit Unde dic quod dereriorat' 
eſt Er dampnum habet ad valenc' ſepruagint” lib” Et inde produc” 
ſectam &c. 


The Defendant Et prædict' Thomas per Willielmum Pocklington Attorn ſuum 
—— ven & defend” vim & injur' quando &c. Et quoad fraccon' con 
before amy vencon ptædict in non folucon 'duodecim quart utr Vini Hiſpanici 
Kent due. parcel” prædict' viginti & quatuor utr in Narr pradidt ſuperius 


ſpec* pro uno anno ſinit ad primum diem Januar Anno Domini 


232 


Idem Thomas djc* quod ipſe non poteſt dedicere _ Chri- 
"in ca 


quart' utr* Vini Hiſpanici necnon in non folvend* quadragint libr' de 
pred” ſexagint' libr reſid in Narr præd ſpec idem dic 


tagint libr pro 
inde parcell 


regni domini 
parochiam 
aſſignavit cuidam Jacobo Mott de London gen totum ſlatum 


titulum 
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riculum intereſſe & termin? annorum quæ idem Thomas adtunc ha- 
buir ventur de & in Tenementis ptæd cum pertin Virtute cujus 


_ — Idem Jacobus Mort poſtea ſcilicet eiſdem die 
4 — enementa præd cum pertin intravit & fuir & adhuc eſt 


pro reſid prædict Termini ſuperius in Narr* præd 
ſpec? & hoc parat eſt veriſicare Unde pet Judicium ſi predict 
«wa =" eds. predia* inde verſus cum habere debear 


&c. | 
Er ptæd Thomas ex quo ipſe ſufficien' materiam in lege ad præd Joynder 
Chriſtianam ab accon' ſua prad” verſus Thomam quoad.. 
fraccon' convencon?* præd in non ſolucon præd duodecim quart? 
utr Vini Hiſpanici teſid" præd' viginti & quatuor quart? utr Vini 
Hiſpanici necnon in non ſolvend ptæd quadrint? libr de præd ſexa- 
* libr* reſid in Narracon' prazd* ſpeciſicat habend* præcludend 
uperius placitando allegavit quam ipſe idem Thomas parat eſt 
veriſicare Quam quidem matcriam præd Chriſtiana non dedic nec 
ad cam aliqualit' reſpond” fed verificacon” illam admittere omnino 
recuſat idem Thomas pet Judic. Et quod prad* Chriſtiana ab 
acCon' ſua prædꝰ inde verſus ipſum Thomam habend* præcludetur &c. 
Ac ꝓ eo quod cadem Chriſtiana dampna ſua occone fracconis | 
convenconis pred in non ſoluccon prædictorum duodecim quart? eren fr | 
utr Vini Hiſpanici in placito ipſius Thomæ primo ſuperius menconar TEE 
ac prædict viginti libt per ipſum Thomam in forma præd ſuperius 
cogn' Er quia conveniens eſt quod unica fiat taxaco' dampnorum 
Þ totis præmiſſis in uno brevi ſpecificat” fi contingat? Judicium pro Us ue 
cadem Chriſtiana verſus præſat Thomam quoad fracconem' conven» © 
conis pred” in non ſoluconꝰ ptædictorum duodecim quart' utr* Vini 
Hiſpanici prædictorum viginti & quaruor quart utr Vini Hiſpanici 
reſid ac prædictorum quadraginta librar de prad” ſexaginta libris 
reſid unde partes pred in judic Cur hic ſuperius fe poluetr reddi 
deo ceſſet emanac brevis de Inquirendo de dampnis occone fracco- — 
nis convenconis præd in non ſolucone ictorum duodecim ee, gue 
H h quatt Ye. 
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The U 
(viz.) the 4th of june 1689. he granted 
and Inteteſt in the Pꝛemiſles to one Ja N 
— virtue of the ſald Adignmenr, and is pet poſ- 
d, gc. 5 
And to that the Plaintiff Demurred. 
The ſole Queſtion was. CUhether the Defendant ought to have 
given Notice to the Plainciff of the Aſſignment. Et Adjarnatur. 


Lawſon verſus Haddock. 


Cumbz fl. { MOTHEUS Hab DO CR nuper de Civit' 
Carlifle in Com Cumbr Bercer alias dict Ti- 
motheum Haddock de Civirat? Carliol in Comitat Cumbt Mercer 
Sum fuit ad reſpondend* Wilfrido Lawſon Bar Vic? Com prædicti 
de placito quod reddat ei inta libras quas ei debet & injuſte 
detinet &c. Et unde idem Wilſridus per Thomam Brooke Attorn 
ſuum dicit quod cum ptrædictus Ti viceſimo primo die Apri- 
lis anno regni Regis & Reginæ Willielmi & Marie ſecundo apud 
ſcriprum. ſuum Obligatorium con- 
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licet ſpius requiſit praeditas quadraginta libras eidem Wilſrido 
nondum teddidit fer ill" ci reddere omriino contradixit & adhuc con- 
tradic unde dic quod deteriorat” eſt Er dampn' habet ad valenciam 
triginta librarum Er inde produc” ſectam Etc. Er proſert hic in Cut 
ſeriptum ptædict quod debitum pradidt' in forma prædict teſtatur 
cujus dat eſt eiſdem die & anno ſupradictis & . 
Et prædictus Timotheus per Johannem Pattiſon Attorn ſuum ven 
& deſendit vim & injuriam quando &c. Et pet auditum ſcripti 
ict. Ec ei legitur &c. petit etiam auditum Condiconis ejuſdem 
ipti Et ei legirur in hat verba ff, Condico iſtius Obligaconis 
talis eſt quod fi ſuper Obligat Timotlicus Haddock compareat coram 
dict domino Rege & Regina in Cancellar' apud Weſtm' in Quinden' 
Paſchæ prox” ſutut ad reſpondend* dict domino Rege & Reginæ 
tam de quodam Contempru per præfat Timoth dict domino Regi 
& Reginæ illat quam de his que ſibi tune & ibidem objicientut Fe 
ad faciend” ulrerius & recipiend? quod dict Cur' Cons in hac parte 
— runce hac præſens Obligac vacua fotr & nullius vigotis aliter 
& permanent in ſuo pleno robore vigore & effetu Quibus 
lectis & auditis idem Timoth' dic quod ic Wilfridus acconem 
ſuam predict verſus eum habere non debet Quia dic quod pet 
m Actum ſactum in Parliamento domini Henrici nuper Regis 
Angf &c. ſexti tent apud Weſtm' in Com Midd* viceſimo quinto 
die F anno regni ſui viceſimo tertio recitan in eodem Actu 
quod dictus Rex conſideran magnam perjuriam extorcon & opprell. 
que tunc præantea ſuerunt in R Angl per ſuos Vic Subvic* & 
corum Cleticos Coronatores chall” Francheſ. Ballivos & Cuſtod” 
Priſon” & al' Officiar' in diverſis Com iſtius regni inter alia 
inactitat fuit Authoritate ejuſdem Patrliamenti in evitacon* omn' tal 
extorcon? perjuriar” & oppreſſion” quod nullus Vic? ad firmiam tra- 
deret in aliquo modo Com ſuum nec aliqua Ballivarum ſuarum 
Hundred nec Wapentack Et quod ptædict. Vic & omnes al Offi- 
ciar & Miniſtri prædicti traderent extra Priſonam omnimod*” perſon 
per ipſos aut aliquem corum arreſtat vel exiſten in corum Cuſtod. 
virtute alicujus brevis Billz five Warranti in aliqua accone perſonal” 
nut per cauſam Indictament' de Tranigr' ſuper rationabili fideju(l 
ſufficien' perſonarum habend' ſufficien? infra Com ubi tal Priſona 
fic ſotent traditꝰ ad balliv' ſive manucapconem ad Cuſtod corum dies 
in talibus locis qual prædict. Brevia Billæ five Warrant” requirerent 
— — ſive perſonis quæ ſuet five ſorent in corum Cuſtod' per 
5 pnacon. Execucon' Capias Utlagat vel Excõicacon ſecuritat 
de Pace & omnibus talibus s quz ſuet ſive forent commiſſ. 
ad Cuſtodiam per ſpec? t alicujus Juſticꝰ & vagabund' recuſan 
ſervire ſecundum ſormam Statut de labotatoribus tantummodo ex- 
cept”) Et quod null” Vic nec aliquis Officiar? vel Miniſtror predict” 
caperevt vel —— ſl. 
z a! 


Defendant 
prays Oe of 
the Condition. 


The Condicion. 


The Statute of 
Hen the 616 
pleaded. 
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aliqua Cauſa ſupradicta vel colore corum Officij ſed ſolummodo 
ſibimetipſis de aliqua perſona nec per aliquam perſonam quz eſſet 
in corum Cuſtod' per curſum legis Niſi per nomen corum Oſſicu & 
ſuper Condicon” ſcript quod predict. Priſonat compareret ad diem 
content” in dictis Bre five Warrant ac in talibus locis qual prædict 
Brevia Billæ ſive Warrant requirerent Et ſi aliquis prædict' vel Vic 
vel al Officiar* aut Miniſtr* prædict' ſacerent ſcu caperent aliquam 
Obligaconem in aliqua alia forma colore Officiorum ſuorum quod 
vacua foret prout in codem Actu (inter alia) plenius liquet & ap- 
patet Et idem Timoth' ulterius dic' quod — ediconem Actus 
ptædicti Ac prædicto tempore conſecconis ſeripti prædicti ſcilicet 
ptædicto viceſimo primo die Aprilis anno ſecundo ſupradicto & 
diu antea prædictus Wilfridus Lawſon ſuit Vic prædict Com 
Cumbr” ad officium illud debit? elect & præſect quodque ante con- 
ſeccon ſcripti Obligatorij ptædict' ſcilicet decimo octavo die Febr* 
anno regni Regis & Regina nunc ſecundo ſupradicto quoddam breve 
corundem Regis & Reginz de Attachiamento de Contemptu & Cur 
Cancellar iplorum Regis & Reginz apud Weſtm' in Com Midd' 
tunc exiſten Vic ic Com Cumbr' direct cmanavit verſus 
eundem Timoth' per quod quidem breve Præcept' ſuit eidem Vic. 
quod Atrach' eundem Timoth Ita quod haberet eum coram eiſdem 
domino Rege & domina Regina in Cancellat' ſua predict in Quin- 
denam Paſchz tunc prox ſequen' ubicunque Cur' ilP tunc tent forer 
in Angl' ad reſpondend' dictis domino Regi & domina Reginz tam 
de quodam Contemptu per ptæſat Timoth' eiſdem Regi | 
illat quam de hiis ſibi cunc & ibidem objicientur Et ad faciend 
ulterius & recipicend* quod dicti Cur' conſideraret in ea patte 
quidem breve poſtea & ante retorn* ejuſdem ſcilicet primo die 
Aptilis anno regni Regis & Reginæ nunc ſecundo ſupradicto apud 
Carliſle prædict' in Com prædicto deliberat' fuit eidem Wilfrido 
Lawſon adtunc Vic ejus Com? in forma juris enequend Virtute 
cujus quidem brevis idem Vicꝰ poſtea & ante conſeccon ſcripti præd 
ſcilicet codem viceſimo primo die Aptilis anno ſecundo — 
apud Carlifle prædict' cundem Timoth' per corpus ſuum Attachiavit 
ac ipm̃ in Cuſtod' ſua ibidem habuit & detinuit quouſque ipſe idem 
Timoth* ac quidam Richardus Letchat de Civitar' Carliol in codera 
85 
undo ſuptadicto a lle AX per (cri igatorium 
præd' ſigillis ſuis ſignat & eidem Wilfrido ut ſactum — wry 
conjunctim & diviſim devenet tent & obligat cidem Wilfrido in 
predict quadragint libris ſub Condiconc prædict p eaſiamento & 
favore cidem Timoth de impriſonament ſug ct per prædict 
Wilfridum demonſtrand & ꝓ dcliberacone ſua ab impri 
illo habend & obtinend Quod quidem ſcript” Obligatorium idem 
Wilfridus colore Officii ſui edict de codem Timoth' & pracfat 
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Richardo contra formam Statuti pradidti cepit Er fic idem Ri- 
chardus dicit quod ſcriptum Obligatorium illud in forma ptædicta 
& ex cauſa prædict fact vigore Statuti prædicti vacuum in lege exiſtit 
Et hoc idem Richardus parat eſt veriſicate Unde pet judicium ſi 
— Wilfridus acconem ſuam ptædictam verſus cum habere 
debcar C. 


Et ptædictus Wilfridus dic quod placitum prad' prædict Timoth' — 
in 


content minus ſufficicn' in 


placitat 5 a 
tertæ tenetur reſpondere- Er hoc parar' eſt verificare Unde pro deſe- 
'd wn & 


* przcludend” ſuperius allegavit quam ipſe parat eſt veriſi 
Qyam quidem materiam przdict' Timotheus non dedic' nec 


Judicium Et przdia* Wilfridus ab accone 

__ ip Timodteun, haben — &c. 

Ex quia juſtic hic ſe adviſare volunt de & ſuper præmiſſis prædictis 

— Judic' inde teddant dies dat* eſt partibus prædict hic 
2 die Sancti Michaelis in tres Septimanas de audiendo inde 
io ſuo eo quod idem Juſlic hic nondum &c. 


Lawſon verſus Haddock. 


N an Action of Debt upon a Sheriffs Bond, the Condition was; 

That the Defendant ſhould appear coram Rege & Regina in 
Cancellaria apud Weſtm. in Quinden' Paſchæ, which was the Ke» 
turn Day of an Attachment iſſued out of Chancery againſt him 
fo2 a Contempt. 
The Defendant pleaded tbe Statute of 23 H. 6. which (inter 
alia) Enacts. That the Sheriffs, &c. ſhould let ro Bail fuch perſons 
as were Arreſted and in their Cuſtody, by virtue of any Wrir , Bull 
or Warrant, iti any Action Perſonal, or upon any Indictment of 
Treſpaſs. And upon Condition , that they ſhoulo appear at the 
Day and Place in the Weic. &c. mentioned: and that all Bonds 
taken in other Fozm ſhould be void. 
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and the Plaintiff took him by virtue of the ſald Wric, and detalned 
dim till he hav given the lald Bond with Condition, as afozeſard, 
pro eaſiamento & ſavote, &c. (Which ſaid Band the Plaintiff 
colore Officiz too of the Defendant contra formam Statuti Cre. 
& ſic dicit quod ſcriptum Oblig vigore Statuti ptædict vacuum in lege 
exiſtit & hoc eſt veriſicare, &c. 

Co this the Plaintiff Demurred : 

Firſt, The Dtatute laith, That where the party is in Cuſtody 
by virtue of any Wric, &c. in any Action, or upon any lndictment 
of Treſpaſs: And an Attachment foz Contempt out of Chancery, 
is not within the wozvs of the Statute, inthe 3 Cro. Johns and 
Stratford 309. Taken by a Setjeant at Mace upon Pꝛoceſs out 
of the Grand Seſſions, held not within the Dtatute, in the 3 Leon. 
280. 


ary 4 The Condition is to appear coram Rege in Cancellar 
apud Weſtm. inſtead of ubicunque, as the Crit is : Foz this 
vide Styl.2 34. Burton aud Law , and Mo. 430. Corbett and Down- 


ine. 

"2s to the firſt' the Court inclined , Chat Attachments out of 
Chancery were within the Statute. 'Tis the conſtant Pzactice foz 
Sheriffs to take Bail in ſuch Caſes. Vid.Scyl.z 34. Rolls's Opinion 
accozding. 

As to the ſecond Point tis true, That ſuch Bonds have been 


S hs Court gave leave to (peak further to the Caſe at 


Williams verſus Bond. 


111 
5 


i 


5 
: 


I 


to admit, but doth 
give Sentence again the Plaintiff upon tbe 


92 


———— 
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ſaid pzetended Preſcription , whereas all ſuch Cuſtom ought to be 


CU — after a Traverſe to any Pzoceedt 
a e to any Td * 
«1 —— 1 —— —_ att, . — 
a Þ1opnictors ald Meſſuage ca iory· Houſe 
Repatred the ſald Chance! time out of mind, & boc part 
| verificare , &c. unde petit Judiciut & bteve de Conſulcl 
tione. 
And to this the Plaintiff Demurted. 
And the Court were of Opiriton , that a Conſultation ſhould be 
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gr log they may ſue upon this Preſctiption and try it there, 
as a Duit may the Eccleſiaſtical Court foz a Modus deci- 
mandi; und tho Parſon is of Common Right ta Repalr the 


U 
pet it mos be upon @ particmat man's Effate by Pre- 
ſcription. Vide 1 Brownl. 16. 1 Roll. 126. Poph. 197. and Latch. 


Judith Hanſon ver/as Livetſedge. 


Ebox fl. AMUEL LIVERSEDGE guper de Mitfield Devi vcr 
in Com predict Peontan alias dict' Satnuclem Li- 054. 
Panificem Sum fuic ad reſpon- 
dend judithæ Hanſon Vid de placito reddat ei Centum libr' 
ei deber & injuſte detinet &c“c. unde eadem Juditha pet 
— Beaumont Attorn ſuum dic“ quod cum prædict Samuel 
viceſimo quinto die juli Anno Domini Milleſimo ſexcenteſimo 
octogeſimo nono apud Maeſteld per quoddam ſcriptum ſuuni 
Obligatorium conceſſiſſ. ſe reneri eidem Judithz in ptædict Centum 
lib” folvend” eidem Judirhee cum inde requiſit” ſuiſſ Prad? tamen 
| ius requiſir” prædick Centum libr cidem judithæ 
| il” ei hucuſque reddere contradixit & adhuc 
ic quod deteriorat eſt & dampn habet ad valenc 
| inde — 4— — | proſett = in — 
(cri pr. dict a mum it” in forma teſtatut 
—— * 
per Johannem Empſon Attornatum ſuum The Deftndane 
& injuriam quando &c. ET petit e 
& ei legitur &c. pet etiam auditum 
ipti Et ei in hær verba, The Cott , Cd 
is ſuch, Char it the agove-boundert i" for the per- 
Heirs, Crecutozs and Adminftttratozs, fog ornancr ©: 
ſhall and do in all things welt and 
perfoxm; fulf any keep the Award, 
— and Determtnatton of Edward 
on 


ny, Gent, Arbitratozs ind ⸗ 
rently 


— 
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The Plaintiff 
ſers forth an 
Award made 
Ort tens. 


The Award 
made Ore 
femur. 


rently elected and named, as well on the part and behalt of "the 
above-named Samuel Liverſedge, as of the above -name d Judith 
Han{o, to arbitrate, award, ozver, junge and determine, of and 
concerning all-and all manner of Action. and Actions, Cauſe any 
Cauſes of Actions, Suits, Bills, Bonds, Specialties, Judg- 
ments, Erecutions, Extents, Quarrels , Controverſies, Treſ- 
paſſes, Damages and Demands whatſoever , at any ume here» 
tofoze had, made. moved, bzought, commenced, ſued, pzoſecuted, 
done, ſuffered, committed oz depending, by 02 between the ſaiv 
parties, oz either of them, (ſo as the ſaid Award be made and in 


of this pzeſent Day, then this Obligation to be votd, an ciſe t 
remain in full fozce and virtue, Qyibus lectis & audit idem 
Samuel dic' quod præd Juditha accon ſuam prad* verſ cum habere 
non debet Quia dic quod Arbitrator predict poſt conſeccon 
Scripti prædict & ante prædꝰ Septimam horam poſt Meridiem præd 
viceſimi quinti dici Julij Anno Domini Milleſimo ſexcenteſimo octo- 
geſimo nono ſuptadicto nullum ſecer Arbitrium int ip Samuef 
& præſat Iudith de & ſuper præmiſſis in Condicone prædict ſupe- 
rius ſpeciſicat Et hoc parat eſt veriſicare Unde pet judicium ſt 
prædict juditha accon ſuam ptædict verſus cum habere debeat 
&c. 


Trin anno regni domini Regis & domina Reginæ nunc primo in Cur 
ip@rum Rigis & Reginæ de Banco hic ſeilicet apud Weſtm in Com 
Midd implacitaſſet ipſum Samue ] in quodam placito Tranſgr' ſuper 
Caſum pro eo quod idem Samuel dixiſſ. de præſat Judicha diverſa 
ſcandaloſa Anglicana verba Quod quidem placitum tempore confec- 
conis ejuſdem ſcripti ſuit penden & indeterminat quodque Arbitra- 
tot predict” accept? ſuper ſe onere Arbirrij — immediate poſt 
conſeccon ſcripti illius ſcilicer prædict Viceſimo quinto die Juli 
Anno Domini Milleſimo ſexcenteſimo octogeſimo nono ſupradicto 
& ante Septimam horam Meridiem cjuidem dici apud (Take- 
field prædictꝰ Arbitrium ſuum ore tenus de & fuper præmiſſis in 
Condicone præd ſuperius menconat ſecer & publicaver* ac partibus 
prædict ibidem ante horam illam declaraver modo & forma ſequen' 
videlicer qudRl pd” Samuel ſolveret cidem Judithæ duodecim pecias 
Aurij cuncat (yocat? Guinea s) ac omnes taf denar' ſumm' qual 
cadem Judirha erogaſſet ſeu expendiſſet in & circa proſecucon plac? 
præd quodque immediate poſt hujuſmodi ſolucon alt ram ita 
Juditha quam prædict'ꝰ Samuel darer alteri corum : per ſcriptum 
general” telaxacon omnium Accon cauſat Accon demand” quorum- 
cunque 
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that the Plaintiſf had 


Judith Hanſon verſus Liverſedge. 


N an Acton of Debt upon a Bond, the Candition was to 
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A. 


be Defendant Demurred 
y. It ought to have been ſhewn 


fozm the Award of two Arbicrators in (Uriting, 
Cauſe of Action in the Acton t 


To this t 


Third! 
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Fo the Second, the Court held, that the Award was good ; fo: 
it map be eaſily reduced to a Certainty, when tis made appear 
what was laid out in that Suit, as in « Roll. Abr. 25 1. Beale and 
Beale, and in the 3 Cro. 38. to pay the Charges of ſuch a Voy- 
age held a good Award. 

Thirdly, The Plainciff need not ſhew that there was Cauſe of 
Action, foz that is left to the Arbitrators, and they have power 
to award Charges thereupon . tho” in point of Law there were 
no Cauſe of Action; fo2 the Parties have made the Arbitrators 
their Judges. 

And the Court were not ſatisfied with the Opinion Repozted by 
Syderfin in Spi s Caſe, and ſaid, de was then a young Re- 
pozter. (Uhereupon Judicium pro Quer”, 


Major & probi homines de Guldeford ver/as Clarke. 


Surr' fl, OHANNES CLARKE nupcr de Guldeford' in Debt upon 2 
Com ptædict' Dyer Sum' ſuit ad reſpondend* Ma- E Lay made 
jori & probis hominibus Villz de Guldeford? in Com Surr' de sd 
placito quod reddat cis viginti libras legalis monet' Angl quas eis Preſcription, 
deber & injuſte detinet &c. Et unde inde idem Major & probi 
homines Villz de Guldeſord' præd per Hent Dyve Attotu ſuum 
dic quod cum prædict' Villa de Guldeford" in dicto Com Surr' eſt 
antiqua Villa quodque probi homines ejuſdem Villz à tempore ee rite 
cujus contrarij memoria hominum non exiſtit ſuer & adhuc exiſtunt 
corpus Corporat & Politicum in re facto & nomine per nomen A Corporation 
Majoris & proborum homin Villz de Guldeford' in Com Surr' & tiwe out of 
per idem nomen uſi fuer” placitare & implacitari reſpondere & re- — 
ſponderi Cumque etiam infra Vill” ill habetur & à toto tempore and beim- 
ſlupradict cujus contrar memoria hom” non exiſtit habebatur talis P\*< 
conſuetudouſitat & approbatꝰ quod Major & probi homines Villæ , cuton ts 
prædict pro tempore exiſten vel major pars corundem in Com make by- 
Concil congregat & aſſemblat uſi fuer” & eonſuevet᷑ facere & con 
ſutuere leges & conſticucones pro bono regimine & gubernacone , e Ce. 
Ville præd' & inhabitan' cjuſdem & pœnas & pœnalitat ſupet ronmene of 
perſonas contra leges & conſtitucones ill delinquen imponere Cum . Ce. 
que etiam inſra Villam ptædict fuir antiquus Officiarius annuatim 4,4 © imo 
& quoliber anno ſuper diem Lunz prox” poſt Feſtum Sancti Michae- Penalties. 
lis Archi pro uno anno tune ſequen per Majorem & probos homines 4 
præd elect' (vocat Balliv) ejuſdem Villa ad negotia ejuſdem Villæ . 
peragend Cumque etiam præd Major & probi homines Villæ 
' ſecundo die Octobris anno regni domini Caroli ſecundi nuper The By-Lav 
ue hep, &c. triceſimo quarto apud Vill' de Guldeſord prædict % wb. 
in Conſilio adrunc & ibidem congregar' & aſſemblat ordina- 
Ii z ver 


— 
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vet & ſtabilivet quod fi aliquis inhabitan cjuſdem Villz tune poſtea 
ſecundum antiquum uſuag & coniuetud qjuſdem Villæ foret debite 
clect ad officium Ballivi cjuſdem Ville & tecuſaret acceprare & 
ſuper ſe ſuſcipere idem officium Ballivi cquſdem Villæ five idem 
Officium exequi quod tunc ſuper vel recuſacon' five non acceptacon 
bene Jjuſdem Offiei) quælibet tal perſon forivfacerer Gr ſolveret Majori & 
the Breach. probis hominibus perdick ſummam viginti librar is moner” 
Angl' ad uſum incorporacon' ptædict Cumque poſt con ordi- 
The Deſend1nt nacon ptædict ſcilicet triceſimo die Septembris anno regni domini 
defied yl Willielmi & dominæ Mariz nunc Regis & Reginæ Ang! &c. primo 
apud Villam de Guldeford ptædict prad Johannes ke adtunc 
& diu antea & ſemper poſtea hucuſque exiſtcn' inhabitan infra can- 
dem Villam & liber homo ejuſdem V illæ ſecundum antiquum uſuag' 
& conſuetud ejuſdem Villa per Majorem & probos homines ejuſdem 
Villz debite electꝰ fuit fore Ballivum ejuſdem Villæ pro anno tunc 
Forthe yer prox ſequen de quibus idem Johannes adtunc & ibidem notic habuir 
2 adtunc & ibidem requiſit fuit ad Officium ill acceprand* & 
erxcquend quodque idem Johannes adtunc & ibidem &t binde huc- 
The Defendant uſque ad Oſficicium ill acceptand & exequend omni o recuſavit 
refuſed to exe- & adhuc recuſat quod acto accrevit eiſdem Majot & probis 
cute he Office. 1, minibus Villar de Galdeſord' pred ad exigend & habend* de 
— pm præd —_— pred” ramen - | 
18 , viginti a prætat' Maori wobis 8 
Villæ de Guldeſord præd nondum reddidit ſed ill eis hucuſque 
ſolvere omnino contradixit & adhuc contradic ad dampn' iploram 
Mejoris & proborum homin Ville præd' decem librarum Er inde 

produc' ſeam &cc. 
The Defendene Er predict” Johannes Clarke per Robertum Waring Arttorn' ſuum 
pleads the Att ven & defend vim & injur quando &c. Et dicit quod præd Major 
or tartan & probi homines Villæ de Guldeford? præd acconem ſuam pradia” 
and that be verlus cum habere non debent quia dicit quod per quendam Actum 
had net taken ia Parliamento domini Car Secundi Regis Angl apud Weſtm” 
aha a yur in Com' Midd* anno regni ſui tertiodetimo tent edit & provis' 
% inactitat fuit Authoritate ejuſdem Parliamenti inter al' quod Com- 
dee miſſtones ante viceſimum diem Februarij tune prox emanar* ſorent 
nor capable ſub Sigillo Ang]' talibus perſonis quales dictus nuper Rex 
of ks O ap Þ execucone poteſtatum & authoritatum in codem 
The 42 & Adu poſtea expreſſ & quod omnes & quæxlibet perſonæ nominat 
forth. Commiſſionat in ptædict Commiſſionibus teſpective vigore prædicti 
Actus forent Commiſſionar reſpective pro & infra ſepetal Civitates 
Corporacones & Burgos & Uyinque-Portus & corum Membra & 
al” Villas portus habentes (Anglic Pozt- Towns) infra Regn' Angl 
Dom Wall & Villam de Barwick ſuper Tweedam pro quibus 
ipſi reſpective nominatentur & appunctuarentur Er ulterius per 
eundem Actum inactitat exiſtit Authoritate prædict quod omnes 


perſonæ 


OO U ,,,]. . FF * *? MD" 
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perſonz qui ſuper viceſimum quartum diem Decembris Milleſimo 
ſexageſimo primo forent Majores Aldermanni Recordatores Ballivi 
Clerici Vil (vocat Town-Clerk ) homines de Communi Con- 
filio ( Anglice Common Councilmen ) & af perſonæ tunc geren 
aliquod officium vel officia Magiſtratus (Anglict of Bagiſtrates) 
ſive locos vel fiducias vel af negocium ( Anglice Employment) 
reſpicien ad ( Anglice relating to) vel concernen' gubernaconem 
ditcrum teſpectivorum Civicat' Corporac? & Burgot & Quinque- 


us habentium 


& perſonis quales per veram intentionem ejuſdem Actus vel alicujus 
Clauſul in codem content capere de betent eadem per tales — 
vel perſonas teſpective quales per Chartas vel Uſuagia dictorum 
reſpectivorum Civitat Corporacon & Burgor & Quinque Port && 
Membrot ſuorum & aliarum Villarum portus habentium deberent 
adminiſtrate Sacramentum pro debita execucone diftorum locorum 
ſive officiorum reſpective & in defalr' ralium per duos Juſticiarios 
Pacis dict Civitat Corporacon' & Burgor & Quinque port & eorum 
Membror* & al Villar portus habentium pro tempore exiſten ſi 
qui tales ſorent vel aliter per duos Juſtic' Pacis pro tempote exiſten 
reſpectivorum Comirar' ubi pdict' Civitates Corparacones vel Burgi 
five Quinque portus vel corum Membra vel al Villz portus habentes 
eſſent Ac per eundem Actum ulterius inactitatꝰ exiſtir authoritate 

dict” quod ab & poſt expiracon dictarum Commiſſionꝰ nulla 
perſona five nullz perſonæ impoſter extunc poſtea locaretur elige- 
retur ſeu deligererur (Anglice thould be Choſen) ſeu locarentur eli 
gerentur ſeu — — Anglicè ſhouid be Choſen ) in vel ad 
aliqua Officia vel loca ptædict quæ inſt unum annum px” ante 
talem eleccon vel deleccon'(Anglice Choice) non cepiſler (eu cepiſſent 
Sacramentum Canz Dominicz ſecundum titus Eccleſtæ Anglicane 
& quod quzliber ralis perſona & perſonæ ſic locata electa vel delecta 


vel locate electæ five deletz ſimilit caperet ſeu caperent prædict 
tria 
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The Defendant 


hath not taken 


the Sacrament 
within a year 
before his 
EleQion. 


$0 that he is 


tria ſacramenta & ſubſcriberent præd declaracon ad idem tempus 
quando Sacramentum ꝓ debita Execucone dictotum locot & officior 
reſpective adminiſtrarerur Et in defalt' inde quælibet tal locatio 
elecco & delecco per eundem Actum inactirar* & declarar' exiſtit 
fore vacua Et per eundem Actum ulcerius inactitat exiſlit autho- 
ritats pᷣdꝰ quot! poteſtates conceſſ dictis Commiſſionatiis Virtute ejuſ- 
dem Actus continuarent & eſſent in vigore uſque viceſimum quin- 
tum diem Marcij anno Domini Milleſimo ſexcenteſimo ſexageſimo 
tertio & non longius prout per eundem Actum plenius appatet Er 
idem Johannes Clarke ulterius dic quod ipſe eſt & tempore prad” 
elecconis ipſius Johannis fore Balliv'-prxd? Villæ de Guldeford' in 
Narracone przd' ſuperius fieri ſupponit' fuit ꝓteſtanꝰ Subditus dict 
domini Regis & dominæ Reginæ nunc diſſentiens ab Eccleſia Angli- 
cana quodque ipſe idem Johannes Clarke ad aliquod tempus infr 
unum annum ꝓx ante tempus Eleccon” ipſius Johannis fore Ballivum 
przed” Villæ de Guldeford' præd per Narraconem ptæd' ſuperius fieri 
ſupponit” non cepiſſer Sactamentum Canz Dominic ſecundum 
ritus Eccleſiæ Anglicanz per quod vigore præd Statuti idem Johannes 
Clarke tempore Elecconis præd' in Narracone præd' ſuperius fieri 
ſupponit* fuit inhabil & incapax fore eligend ad prad' locum five 


become incaps» officium Ballivi Villæ de Guldeford' prad” & ptæd clecco ipſius 


ble of it. 


The Plaintiff 
Demurrs. 


The Defendant 
joyns in De- 
murrer. 


Johannis fore Ballivum cjuſdem Villa: per Narraconem ' ſuperius 
ſupponit? vigore Actus prad” ſuĩt vacua Et hoc parat eſt verificare 
Unde pet” Judicium fi prædict Major & probi homines de Gulde- 
ford' ptædict acconem ſuam pradict? verſus eum habere debeant 
&c. 

Et prædicti Major & probi homines Villæ de Guldeſord' præd 
dicunt quod prædictum placitum ipſius Johannis ſuperius in barram 
placitat materiaque in codem content minus ſuſſicien in lege exiſtunc 
ad ipſos Major” & probos homines Villæ de Guldeſord pd ab accone 
ſua prædicta verſus ptæſat Johannem habend' præcludend quodque 
ipſi ad placitum illud modo & ſorma ptædict placitar” neceſſe non 
habent nec per legem terræ tenentur reſpondere Et hoc parat ſunt 
verificare Unde pro deſectu ſufſicien placiti ipſius Johannis idem 
Major & probi homines Villæ Guldeſord præd. pet Judicium & 
debitum ſuum pratiictum unacum dampnis ſuis occone detenconis 
debiti ill” ſibi adjudicari &c. 

Er prædict Johannes ex quo ipſe ſuſſicienꝰ materiam in lege ad 
pd" Major & ꝓbos homines Villæ de Guldeſord præd ab accone ſua 
predict” verſus ipth Johannem abend præcludendꝰ ſuperius placi- 
tando allegavit quam ipſe parat eſt veriſicate Quam quidem mate: 
riam predict” Major & probi homines Villæ de Guldeſotd prædict 
non dedic' nec ad eam aliqualit reſpond* fer veriſicacon ill” ad- 
mittere omnino recuſant pet Judicium Et quod ptædict Major 


& probi homines Villæ de Guldeſotd pd' ab accone ſua præd' verius 


iplum 
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ipſum J Johannem habend” — Et quia Juſtic' hic ſe 
advilare volunt de & fu præmiſſis priuſquam Judicium inde 
reddant dies dat eſt parti r Mi. 
chaclis in tres — inde Judicio ſuo eo quod 
idem Juſtic lic ide nondum de 


Major & prbil horhines de Guldclord' ver/as Clarks. 
the Mayor und probi homines of Gild- 
Repm'& Gude upon a Preſcription to make 


La 
58 45 Vill” pd', and that there 


yy Bayliff) of the ſatd Town 
apo te only nert after Michaclmaſs 


if any lahabitant of the 

| Town ſhould be duly * the laid Office of Bayliff, and 
ſhould refuſe to take it upon him,” he ſhould for ſeit and pay to the 
Corporatioa 20 l. And that: after the ſatd Law made (viz) upon 
228 > a 2 —. lielmi & Mariz , the Defen- 
— of the ſaid Town, was 
ancient Uſage fo} the year following, 

he refuſed to take upon him the ſaid 


, it was amongft 
and to nog 
d Act 


at after the 


oder Forum on (in the 
ſhould for ever Choſen 
m the d Act.) 


Supper, according to the Uſage of the 
land; and that every perſon Elected, ſhould take 
d ſubſcribe the Declaration (in the ſaid Act mentioned) 
Oath, for the-due Execution of the Office 
Adminiſtred ; and in default thereof, every 


ſuch Election to be void. 
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Dawney verſus Veſey. 


Plaintiff as Executrix to William Dawney , her late Buſ- 
band, bzought an Action of Debt upon a Bond, wherein the 
Detcadant was bound to the (atd Teſtator, with Condition to per- \ 
fozm an Award. 

The Defendant demanded Oyer of the Condition, and pleaded, 
That the Arbittators made an Award, that the Defendant ſhould pay 
30 |. to the ſaid William Dawney, oz his Aſſigns, two Months 
then next following, in full ſatigfacion of all Treſpaſſes, Damages 
and Demands; and that the ſatd parties upon payment of the ſato 
Money ſhould give mutual Releaſes ; and ſheweth , that the ſaty 
William Dawney after the ſaid Award, and within tws Months 
died, and demanded Jud of the Action, 

To this the Plaintiff Demurrev. 
And judgment was given foz the Plaintiff ; fo tho the Money was 
awarded to be paid to William Dawacy , and no mention of his 
Executors, yet the Money was to be paid to the Executors, lo; an 
Award creates a Duty. 
And it was Objected , Chat if the Defendant ſhould pay the 
Money, they could not compel the Plainciff, who is Executrix, to 


The Court held, that he ought to releaſe all Demands that the 
Teſtator had againſt the Defendant. Vide 1 Cro. 10. Kingwell and 
Knapman, 1 Ro Rep 197. 31 H.6. tit. Barre 39. 3 Leon. 12. 1 Roll. 
Abt. 420. 


Hartis verſus Parker. 


Pidd'r fl. AMUEL PARKER nuper de Staples-Inn in d or Raus 

Com' Midd' gen Sum fuit ad Reſpondend' Johanni (,.../Dunic 
Harris de placito reddar ei Nonagint & novem libt quas ci by Leaf 
debet & injuſte &c. Et unde idem Johannes Harris per 
Johannem Wood Attotn ſuum dicit quod cum prad” Johannes 
Harris primo die Maij anno regni domini Caroli ſecundi nuper Regis 
Angl' &c. Triceſimo quinto apud paroch Sancti Martini in Campis 
in Com Midd” prædictꝰ dimiſiſſet conceſſiſſet & ad firmam tradi- The fd De- 
diſſet præſat Samueli un meſuag five renementum cum pertin con- 
tinen? duas Romeas in una Arca (Anglice two Rooms on a Flooz) 
& dua gardina & un latrinam (Anglicè a Youſe of Office) cidem 
meſuagio ſpectan & un ſtabulum dictis duobus gardinis prox ad- 
jungen quæ przmiſſa prædict᷑ ſunt ſcituat jacen & exiſten in & 
fuper acclivitatem de Hamſtead Hil —_ the Riſe of — 

ea 


— ñ — — — —— 


- — — — 
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ſtead) cum omnibus & ſingulis Adificiis ſtructur pomar gardinis 
arcis ( Anglice Courts ) curtilagiis viis aquis aquæcurſibus boſcis 
ſubboſcis commun Commun' Paſtur* & rurbar' cliament” commodi- 
rat” pficuis emolumentis & advantagiis quibuſcunque eiſdem me- 
ſuag & renement” gardin ſtabulis & præmiſſ jacen' ſpectan vel 
nr” pas; pertinen vel cum eiſdem tunc vel frequent” habit & di- 
miſſ occupat vel petit aut judicat” accept repurat” capt vel cogn 
ſuiſſe ut pars parcel' ſive membrum inde aut ciſdem aliqualitꝰ perti 
Exception, nen (except & ſemper reſervar' prad* Johanni Harris toribus 
Adminiſtratoribus & Aſſign' ſuis omnibus ral magnis arboribus 

(vocat' Tinber Trees) qual runc ſteter crevet & fucr” vel ad ali 
rempus poſtea ſtarent creſcerent vel forent in & ſuper ptædict dimiſſ 
Hi-ben im, prtæmiſſ vel aliquam partem inde habend” & tenend | 
(except præexceptꝰ) eidem Samueli Parker & Aſſign” ſuis a viceſimo 
quinto die Marcij tunc ulc* praterit” uſque plenum finem & terminum 
be ſeptem annorum exrunc prox ſequen Reddend inde cidem Johanni 
Harris annual teddit' five ſummam octodecem librat legalis monet 
Ang! ſolvend' cidem Johanni Harris ad Feſta ſancti Johannis Bapriſtz 
lancti Michalis Archi- Natalis Domini Dei & Aununciacon Beatz 


Frey by vie. Samuel Parker in ptæmiſſ. præd prædimiſſ. cum pertin intravit & 
wwe of the ill à predict. primo die Maij anno triceſimo quinto ſuptadict' uſque 
— ad Feſtum (anti Michaelis Archi anno regni Jacobi ſecundi — — 
Regis Angl' &c. quarto habuiſſet tenuiſſet & occupaſſet & q - 
ginta & quinque lib de reddit praxdict pro duobus annis & dimid 
Rect ane, unius anni de ptæd termino ſeptem annorum finit' ad prædict Fe- 
ſlum lancti Michaclis Archi' anno quarto Jacobi ſecundi ſupradict 
cidem Johanni Harris arretro fuer & adhuc arretro exiſtunt & inſolur” 


ad accrevit. per quod acco accrevit cidem Johanni Harris ad cxigend* & habend 
de prafat' Samucle Parker prad” — & qui libr de pd 
The ſecond nonagint & novem libr parcel!* etiam 7 


— Harris viceſimo quinto die Marcij anno regni dicti domini 


Martini in Campi R' in Com 
firmam — præſat' Samucli un al 1 
pertinen continen duas romeas in una arca ( | 
a Foo) & duoal' gardia' & un af lacrinam (Anglice 
Ollicc) eidem meſuagio uk” mentionat ſpectan & un'al* ſtabulum 
prox adj dictis duobus gardinis ule” mentionat quæ 
— — — q — jacen 8 in & — 
vitarem de Bampſtead ( Anglice the Hampſtead, 

cum omnibus & ſingulis xdificiis ſtructur ſtabulis ae Hil 
arcis (Anglice Courts) curtilegiis vus aquacurſibus boſcis ſubboſcis 
commun* Common paſtur' turbar' chament' commoditat” * 

emetu- 
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emolumentis advantagiis quibuſcunque eiſdem meſuagio & tenemento 
gardinis ſtabulis & præmiſſis ult menconat jacen' ſpectanꝰ vel aliqua- 

lie” pertinen vel cum ciſdem tunc vel frequent habit dimiſſ. occu- 

pat vel petit aut judicat accept reputat capt vel  cogn' ſuiſſe ut 

pars parcell' ſive membrum inde aut ciſdem aliqualit pertinen ex- 

cept” & ſemper reſervat ptædict Johanni Harris Executotibus Ad- Exception. 
miniſtratoribus & Aſſignꝰ ſuis omnibus cal magnis arboribus (vocat 
Timber @Trees) qua!” tunc ſteter crever* & ſuet vel ad 

rempus pm ſtarent creſcerent vel ſorent in & ſuper prædict 


ule” menconat cum pertin 
i Parker 4 prædict viceſimo 
| quinto dicti domini Caroli ſecundi 
= == ns corundem Johannis & Samuelis 
iu am partibus prædict placuerit reddend & ſolvend Ai 
ptædict Johanni Harris reddit five ſummam legalis monet 
— (Anglice after the Rate) octodecem librar per 
Continuacon dimiſſion' prædict ult menconar' 
— quidem dimiſſionis ult menconat idem Samuel 
Fr cum pertin ule* men- 
| dimiſſion ill” ule” menconat uſque ad n and 
__—— Jacobi ſecundi — 


e 
THEAD 

1111 
Tin 
Heh 

38 


- 


* 
. 
: 


11 
7 


N 
: 


(Anglicè after the Rate) 
Johanni Harris debir' arretro & inſolut fucr' & adhuc Rent aer. 
& inſolur” exiſtunt per —— — 


il 
f 


I 
ji 


© 


2 


&c. præd 


f 


quatuot hbr 
nondum reddidit nec 
omnino contradixit & 


inde parcellꝰ fer ill ei h ; reddere 
uc contradicit Unde dicit . 


bet Quia dicit 2 Harris tempote dimiſſion . 
. === ſuppoit nichil habuit in tenementis przd* tempere dimi|- 
cum pertin' r Et hoc parat eſt veri- 4 


ficare Unde petit Judicium ſi Johannes Harris atconem nts 
fuam prxd. verſus cum habere &c. dum fon, 


1 Ex 
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The Tln Et prædict' Johannes Harris dicit quod per aliqua per prædict 
ae, Samuckm Parker ſuperius placitando allegat ipſe idem Johannes ab 
n lis ec ju. accone fua prad' verſus eum habend præcludi non debet Quia 
1 wn dicit quod diu ante tempora prædict ſepetal dimithon per iplum 
wes,  Johannem prafar' Samueli de renementis pradit' ſuperius in Nar. 

racone ptædict menconat eſſe ſact ſcilicet decimo tertio die Novem- 


j 5. demiled Kanc' apud paroch ſancti Martini in Campi in Com Midd' pred 
dimiſn conceſſit & ad firmam tradidit —— Johanni un peci 

ſive parcell tertæ unacum antiquo meſuagio | 

inde ſciruar” & exiſten in Yampftead pred in — 

tinen dimidium unius acræ terræ cum pertinen u 


Right and — jus 8 | 
Title ro make 0 ptædict com 


ſuch Demiſe. termino 


Emry and 2 , X O 

on uit inde poſſeſſwaat pro reſiduo termini quadraginta 
2 unius annorum Et ſic inde exiſten idem Johannes 
And demiſed 
to the Deten- 


dant. 


hoe parat' verificare Unde petit judicum & debirum ſuum 
unacum dampnis ſuls occone detcneonis debmi illius fibi adjudicari 


We. 
The Defendam ff, Fr i Samuel dic prædictum placitum predict” 
eng Johannis — Rephcando — materi in codem 
Replication tent maus ſufficien in lege eniſtum ad prædict 
nem ſuum pred? habend manutemend quodque ipfe nd placitum 
illud modo & forma prad' placirar' neceſſe non habet nec per 
legem terre tenetut teſpondere Et hoe parat* eſt yerificars Unde p 
prædict 


pet Judicium Et quod præchet Johannes ab accone ſua 
Hen Trinder. 


1 
] 
7 


| 
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Et prædict Johannes dicit quod placitum prædict per iplum The Defendao, 
Johannem modo & forma pradi@t ſuperius Replicando placitat “ e. 
materiaque in codem content bon & ſufficien? in lege — ad 
ng Johannem acconem ſuam ptædict habend manutenend” 
quidem placitum materiaque in codem content ipſe idem 
Johannes patat' eſt verificare & probare prout Cur &c. Er quia 
prædict Samuel ad placitum ill non Reſpond”, nec ill' hucuſque 
aliqualir' dedic' ipſe idem Johannes petit Judic* & debitum ſuum 
predic. unde cum dampnis ſuis occone detenconis debiti ptæd ſibi 
adjudicari &c. Sed quia Cur" hic de Judicio ſuo de & ſuper præ- 
miſſis reddend nondum adviſatur Dies inde dat cſt partibus prædict 
coram Juſtic' domini „151 Reginz apud Weſtm uſque 
, ñjudicio ſao de & ſupet præmiſlis ill audiend eo quod 
Cut lus nondum inde &c. 


Harris verſus Parker. 


m Action of Debt o Rem the Plaincift Declarr, That he 
bemifed at the Portſh of St. Martin in the Fields in the County 
8 — — — — — 
Stable adjoyning que | unt Scituat jacen. & cxiſten. in 

acclivitatem de flame cad Anglict)the rife of Hampſtead Hill, 
Deſendant ſo} ſcben pears at 18 |. per annum 
declared of another Demile at &. Martins afoze- 
as aſlozeſaid, to the De» 


predict ſeperal. Dimilz 
« Plaintiff, the lald Meſſuage — 


2 54 


—— ————_ 
» — 
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Vt 
Aſſumpſir opon 
Pro- 


ceived to the 
Flauntiffs uſe. 


For Money 
laid out for 


the Detendant. 


diſtinaly pleaded, that de had nothing at the time of either of the 
Dimiles, fo2 the Declaration is of two Dimiles, and the time 
being put in the ſingular number it cannot be carried to both, any 
tis not like pit ading Non Aſſumpſit to a Declaration, containing 
ſev ral pꝛomiſes, vide Palmers Rep. A Quo Warraato was bzougyt 
againſt a Coppozation foz ſeveral Franchiſes, and they pleaded a 
Pieſcription to one, and a Charter as to another, &c. and con- 
cluded co Warr. __ ; = that was ___- good, and fo Juvg- 
ment there was given Plaintiff niſi cauſa. 

But then it was moved at another day, that the Declaration 
was not good foz the Beſſuage and Pzemſes dimiſed, ſoz they 
are ſaid here to be Scituate in & ſuper acclivitat de Hampſtead, 
which is a deſcription of the Scituat ion: but here is no Vill laid 
oz licu conus foz a Jury, and of this the Court doubted, Poſtea. 


Every verſus Carter. 


Staff. fl. 5 CARTER nuper de Burton ſuper 
A 8 i 

1 P J | * A 8 | it 

Et unde idem Johannes Every per Iſaacu 

Queritur quare cum ptædict Johannes 

anno regni dominorum Regis & Regin nunc 


legalis 

ad cjus uſum per rd Carter 
habit? & tecept & fic inde indebitat exiſten 
Carter in conſ. inde ſuper fe aſſumpſit & eidem Johanni 
ibidem fidelit” promiſit quod ipſe Johannes Carter | 
nonagint & quinque libr cidem Johanni Every cum i 
requiſit eſſet & fidelir' ſolvere & contentare vellet 
etiam idem Johannes Carter poſtea ſcilicet eiſdem die 
menconat apud Tutbury ict indebitat ſuiſſet 
Every in ducent' libris ſimilis legalis monet Angl 
ptæd Johanne Carter & ad ejus inſtanc* & requiſiconem 
Johannem 2 tempus ill depoſit & ſolut Et ſic 
bitat exiſten i ohannes Carter in inde ſuper 


dem Johannes 
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ante tempus ill” habit mut uat & recept & ſic inde indebirar. 
exiſten idem Johannes Carter in C onſ. inde ſuper ſe aſſumpſit & 
eidem Johanni Every adtunc & ibidem fidelit” promiſit quod ipſe 
Johannes Carter prædict vigint libr eidem Johanni Every cum inde 
poſtea requiſit” eſſet bene & fidelit' folvere & contentare vellet 
Cumque etiam pred Johannes Carter poſtea ſcilicer ciſdem die & 
anno ult menconatꝰ apud Tutbury predict indebitat fuiſſer cidem 
Johanni Every in Centum libt' ſimilis legalis monet Angl' pro arre- For Money 4us 
ragiis debit eidem Johanni Every per pred Johannem Carter ſupet 2 T. 


for the Were 


Comps int cundem Johanaem Every & prædict Johannem ges f 48 


8 


er ante tempus ill habit & ſact & fic inde indebitat exiſten? W 
Idem Johannes Carter in Con: inde ſuper ſe aſſumpſit & eidem Johan 
Every adtuac & ibidem ſidelit promiſit quod ipſe idem Johannes 
Carter prædictꝰ Cent? libr eidem Johanni Every cum inde poſten 

iſ” eſſet bene & ſidelit ſolvere & contentare vellet predia” 
tamen Johannes Carter ptædict' ſepera!* promiſſion ac aſſumpcon- 
ſuas præd mit curans ſed machinans & fraudulcar' intendens cun- 


" ; uit the 
contentavit licet adinde _ _ 


Er prædict Johannes Carter per Thomam Porter Attorn ſuum As to de ful 


tempus infra (ex annos tem impetraconis brevis Ori- 


habere non debet quia die quod i idem Johannes Carter ad fg. 
— 

1 EEE 

prout 
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As 10 the rſt Et prædict Johannes Every quoad ptædict placitum ptædict 


_——_— Johannis Carter quoad primam & ſecundam ꝓmiſſionꝰ & aſlumpeon 

Plau Re- in Natt prædict ſuperius menconat dicit quod ipſe per aliqua in 

Ear eodem placito prrallegat ab accon ſua ptædict inde verſus eum 

gina! ſues out habend præcludi non debet quia dic quod iple idem Johan Every 

in a Clauſum poſt promiſſion & aſſumpcon ptædict in forma pred” ſact᷑ ſcilicet 

fea — undecimo die Maij anno regni domini Jacobi ſecundi nuper Regis 

Angl ſecundo pro recuperacon' dampnorum ſuorum occon* non per. 

The foing ovs ſotmacon promiſſion & aſſumpcon ill proſecut fuiſſer extra N 

n Cancellar dicti nuper domini Regis dam breve Original dicti 

| nuper Regis in hae parte verſus ict” Johan Carter tunc Vic' 

Com? — — —— — tunc Juſtic dicti nuper 

is apud Weſtm' in Craſtino x Trinitatis tunc prox” ſequen' 

Fa intentions —_— cidem Johan Every ea intentione quod prxdi@* Johan 

i Declare Carter caperetur & arreſtaretur & idem Johan' Every ſuper com- 

an en parent'przdia”* Johan Carter in eadem Cur ad ſectam ejuſdem 

Johan Every pro recuperacon* dampnorum ſuorum occone non 

perſormacon? promiſſion & aſſumpcon ill” ſuperius menconat 

And that he narraret quodque prædict' Johan Carter infra ſex annos prox' ante 

ponies within diem impetraconis cjuſdem brevis Original in hac parte aſſumpſit 

e ſuper ſe modo & forma prout idem Johan Every fuperius verſus 
cum quęritur Et hoc pet quod inquiratur per patriam. 

The Defends Ez pradi? Johannes Carter pet audirum prædict brevis Original 

craves Oyer of przfar' Johan Every ſuperius replicando menconat Et ei legitur in 

e Ongine hc verba Jacobus ſecundus Dei gratia Angl Scotiz Francia & 

And bath iz. Hiberniæ Rex Fidei deſenſot &c. Vic Staff. ſalutem Si Johan Every 

Armig ſec te ſecut de clauſum ſuo pros runc pone per vad & ſalvos 

pleg Johan Carter nuper de Burton ſuper Trent in Com tuo Dyer 

quod ſit coram Juſtic* noſtris apud Weſtmꝰ in Craſtino ſanctæ Tri- 

nitatis oſtens quate Vi & armis clauſum ipſius Johan Every apud 

Tutbury fregit Et al enormia ei intulit ad grave dampnum ipſius 

Johannis Every & contr* pacem noſtram & habeas ibi nomina pleg & 

hoc breve Teſte meipſo apud Weſtm' 11 die 5 — noſtri 

ſecundo, Elwes. Johan Doe pleg de prof. Ri us Roe Infra 

nominat Johan nichil in balliva mea per quod Attachꝰ poteſt 

Jonath' Cope Atm Vic Quo lecto & audito idem Johan — 

This Wit will dic? quod predict Johan' Every ad monſtrand idem breve Originale 

nor warrave ſupetius replicando menconat ad Warrantizandum Narraconem ſuam 

tus Declan prædict modo verſus eundem Johan Carter · ſact & declarat admirti 

ſeu recipi non debet Quia dic quod breve Original* unde ptædict 

Johan Every ſuperius modo Narravirt eſt de placito quare cum pra” 

Johan" Carter primo die Marcij anno regni dominorum Regis & 

Regin nunc &c. primo apud Turbury inebitat ſuiſſet eidem Johan 

Every in Cent' nonagint & quiaque libr* legalis monet* Ang!” pro 

denar* pro codem Johan Every & ad ejus ulum per prædict Johan 

Cartet 
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Carter ante tempus ill habit & recepr' & ſic inde indebirat? exiſten' 
idem Johan Carter in Conf. inde ſuper fe aſſumpſit & eidem Johan 
Every adtune & ibidem ſidelit promiſit quod ipſe idem Johan Car- 
ter prædict Centum nonaginta & quinque libras eidem Johan Every 
cum inde poſira requiſit eſſet bene & ſidelit ſolvere & contentare 
vellet Cumque etiam idem Johan Carter poſtea ſcilicet eiſdem 
die & anno ult' menconat apud T prædict indebitat ſuiſſet 
eidem Johanni Every in ducent libris ſimilis legalis monet' Angl' 
pro denar pro predict” Johan Carter & ad cjus inſtancꝰ & tequiſi- 
conem per præd Johan — — tempus illud depoſir' & ſolut 
& ſic inde indebitat exiſtenꝰ i Johan' Carter in Conſ inde ſuper 
ſe aſſumpſit & cidem Johan Every adtune & ibidem fidelir' pro- 
t quod ipſe idem Johan Carter præd' ducent” libras ut men- 

' eidem Johan Every cum inde poſtea tequiſit eſſet bene & 
vere & contentare vellet Cu etiam przd” Johan 
ea ſcilicet eiſdem die & anno ult' menconat' apud Tur- 
indebitar' ſuiſſet cidem Johan Every in viginti libr legal 
[ de codem Johan Every per prad” Johan? 
il habit mutuat & recept & ſic inde indebirat” 
er in Con inde ſuper ſe aſſumpſit & eidem 

promiſit quod ipſe dem Johan 


14 
or 


J 
14 
J 


3 
3 
2 


i 


14 

Þ 
f 
; 


— 


1 


Carer” cidem Johan Every cum inde poſtea 
roquiſi eſſet it folvere & contentare veller Cumque 
etiam prad. ] poſtea ſcilicet eiſdem die & anno ult' 
menconat apud Tutbury pd indebitat ſuiſſet eidem Johan Every 
in Centum libris ſimilis legalis moner* Angf pro arreragiis debit 
eidem Johon Every per ptæd Johan Carter ſuper quodam Comp6 


parens prædꝰ Johan Every ſuperinde _ eundem Johan 
L 8 
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de ptæd placito in codem brevi Original ult ſpec* narravit & 
non ſuper brevi Originali prædꝰ per ptædictum Johannem Every 
ſuperius replicando ſupponit Et hoc parat* eſt verificare unde pet 
wy 73 Judicium fi prædict Johannes Every ad monſtrandum pradictum 
— the brcvC Originale ſuperius replicando menconat ad Warrantizandum 
Plainriff ball Narracon' ſuam pradia* modo verſus cundem Johan Carter fact 
e & declarat? admirti ſeu recipi debeat &c. 
thar Writ. Er prædicti Johannes Every dicit quod placitum prædictum p 
—— th prædictꝰ Johannem Carter modo & forma prædict fuperius rejun- 
Rejynder. Rendo placitat” materiaque in codem content” minus ſuſficien in lege 
exiſtunt ad quod ipſe idem Johan Every neceſſe non habet nec 
per legem terrz tenetur aliquo modo reſpondere Et hoc parat 
eſt verificare Unde pro deſectu ſuſſicien rejuncton in hac parte 
ipſe idem Johannes pet Judicium & dampna ſua occon non 
perſotmacon promiſſionem & aſſumpconem ill ſibi adjudicari 
&c. 
The Defendant Et ptædict Johannes Carter ex quo ipſe ſufficien* materiam in 
| Joys in be. lege ad præfat' Johan Every ab accone ſua pradia” verſus cum 
38 præcludendꝰ ſuperius allegavit quam ipſe parat eſt veriſicare Ac 
quam quidem materiam —.— Johannes Every non dedic nec ad 
cam aliqualit reſpond* ſed veriſicacon ill” admittere omnino tecuſat 
ut prius pet Judicium Et quod ptædict' Johannes Every ab 
accone ſua prædict'ꝰ inde verſus cum habend' præcludatur &c. Et 
quia Juſtic' hic ſe adviſare volunt de & ſuper pramiſl. inde partes 
prædict' poſucr” ſe in Judicium Cut priuſquam Judicium inde red- 
dant dies dat' eſt partibus prædict hicuſque a dic Sancti Michaclis 
in tres Septimanas de audiendo inde Judicio ſuo eo quod iidem 
Juſtic' hic inde nondum &c. Et tam quoad triand' exitum præd 
inter partes prædict ſupetius junct per patriam triand quam ad 
inquirend quæ dampna prædict Johan Every ſuſtinuit occone 
præmiſſ ſuperius menconat unde partes præd poſuer' ſe in Judicium 
Cur' fi contingat Judic inde pro ptræd Johan Every verſus præſat 
Johannem Carter inde reddi Præcept eſt Vic quod Venire fac” hic 
a die Sanctze Trinitatis in tres Septimanas duodecim Ec. per 
quos &c. Et qui nec &c. Ad recogn Ec. quia tam Ec. 
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1 


Every verſus Carter. 


Nan indebitat Aſſumpſit, the Plainciff declared upon ſeveral 


Pꝛomiſes. 
The Deſendant plcaded the Statute of Limitations. 


The Plaincif replied, That 2 the (ix pears wett wk 
pꝛolecuted an na 
tunc Juſticigriis Jacobi 12 nupes Dom. Bea 
ad teſpondend cidem Johagnj K 


a contin go — 2 2 im 
Carter capietur Et idem Johannes dans m ptæd 


Johannis Carter in cadem Cur ad nis pro tecu- 
4 damnot ſuor occaſions non promiſſ il- 
ſuperius mentionat narraret quodque præd ee wy 
fra ſex annos proxime ante diem unpgtrationis.qulde by Oe 
Abad | cb nn nnd ſuper (e modo & forma -a 
petit quod inquixatyr 
Et ptædꝰ Johannes Carter petit cum praed” brevis . 
i legi Cott aus a — ly 


perius replicando mentionat 41 — Narr 

patat eſt verificare unde petit Judic, &. 5 
Co this the Platocitf Demucred ; fo2 it was daid, that it was 

accozding (0 the courſe which of late time had obtained in this 

xp Aline Gon 2 Cneten Gags, as they yo 


to declare in 
itat in 197 5 
, it was the — now ſettled u the Court, 
to take out ſuch Opigingl tn g Clauſum fregit, 8nd to declare ſuper 
Aſſumpſit 02 the like; but whether this were (ufficzently ſet lo h v1 
the Plaintiffs Replication, fo2 he mentions nothing of the courſe 
of the Courr, but that be TY ſuch a CUrit ca —_— to 
declare 
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declare And the Court being infozmed that there were a great 
many Pꝛeſidents in this manner, the Court appointed them to be 
looked into. Et Adjornatur. 


Lade verſus Barker. 


N Replevin the Plaintiff declared of a taking at a plate called 
the 14 at Barham in + The Defendant avowed, fo2 
tdat Robert being ſeiſed in Fee of the ſald 14 Acres by Jn- 
denture between him and Nicholas Marſh, tn Conſideration of One 
hundzed pounds paid unto him by the ſatd Nicholas, granted a 
Rent of 8 J. per Annum, to the ſaid Nicholas and his Heirs out 
of the Pzemifſes, with power to diſtrain ; and the ſaid Nicholas 
being ſeiled in Fee of the (aid Rent, by his Cl in Waiting 
deviſed the ſaid Kent to Richard Marſh, Son of the ſaid Nicho- 
las, and his Heirs. and died ſeiſed as afozeſatd Anno, 1675. And 
the (aid Richard Marſh being ſeiſed in Fee of the ſald Rent, by 
Uertue of the ſaid Deviſe by Indenture dated the 10 of Aug, 3: 
Car. 2. nuper Regis, between bim the ſaid Richard of the one 
and Nicholas Marſh Son of the ſaid Richard of the 
which Indenture the Defendant pꝛoduted in Court, in 
tion of a natural Love to the ſaid Nicholas his Son, and 51. in 
Money to be pald Annually to the ſald Richard during his Lite; 
he did give aud grant to the ſatb Nicholaſs Marſh, bis Heirs and 
Aſſigns, the ſaid Rent of 8 J. per Annum, to the uſe of the ſaty 
Nicholas Marſh his Heirs and Aſſigns.” And then the Defendant ſaith 
further in this manner, Quæ quidem conceſſio ult' mentionat? nullo 
attornamento vel alia Executione ſuperinde ſactꝰ exiſten præter ſolam 
ſigillationem & deliberationem inde operavit per viam conventionis 
ptæd' Richardi Marſh, ſtare ſeiſit ad uſus in cadem conceſſione 
mentionat per quod & vigore Statuti fact, &c, de uſibus in Poſdeſ 
ſionem transferen” ptæd Nicholaus Marſh fuit & adhuc eſt ſeiſi 
de præd' annuitate octo librarum in Dominico ſuo ut de feodo ; 
and fo2 4 l. Arrear of the ſaty Rent as Bayltff to the ſaid Nichos 
las Marſh, he makes Coniſans, &c. 
Co this the Plaintiff Demurred, 

Firſt, This is a Gzant hy Richard to Nicholas, and ſo vold 
without Attoznment o: Emoliment, and being intended to 
— as a Gzant, ſhall, not wozk as a Covenant to ſtand 

d. 

St condly, Che Defendant hath pleaded it as a Gant; and what he 
—— in — Avowry , to (et fozth how the Deed ſhould wozk 
is and idle. 


As 


j 


835888888 


Serre er 


— 
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As to the firſt Point, the Court held, this Deed having no Et⸗ 
ecution to make it wok as a Gant, it ſhall operate as a 
178. Sanders and Savins Caſe. 


the Court held impertinent, foz inſtead of pleading of this Gꝛant 
accozving to the effect of it in Law. (viz) As a Covenant to ſtand 
ſciſed, He ſets forth the matter in Law, and haw it ought to be 
conſtrued, and becauſe they would not countenance ſuch vain and 


improper pleading, the Cale was adjourncd. 


i BB ,f 07 
Biddulph verſus Daſtywood. 
an Action of Debt fo 90 l. The Plaintiff declared, quod 


cum tecuperaſſet coram Juſticiariis de Banco apud Weſtm' go l. 
S dam againſt the Defendant; prour p Record & proceſs” | 
— & Regina coram eis cauſa Erroris in eiſd cotrigend Ve- 
— 
quod actio 

Co this the 

was ſuſpended 
bzought lt 


55 


5 


"FF 
: 


Termino 


262 | * . 


t & di 0 1 Mal mij 
ault ; upon the Writ of 


989 


James Desen Vl. Ergen of ls l s 


— 


— He te ws tn this 
Frances Fen and John 


And Judgment was given againft the Plaintiff upon the in- 
ſufficiency of the Declaration, lo; there is no good Title ſet fozth 
to the Plaiariff ſoz the Rent; foz tis not ſaid that Tregonwell was 
at the time of the Leaſe, poſſeſſed of the Lands pro Termino 
Annorum, &c. but that at the time of making bis Will, and that 
might be upon the creatvig of ſuch Eſtate , and the Rent 
eh nat helong to the Reverſion : And tho' it was ſaid bis te- 

the Rent to bis Executors carried an intendment, that be 
had a — fo2 years only ; pet that was held not to be ſuffi 
cient, and Judgment was given foz the Deſendant. 


Sir 
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Sir Lionel Walden verſat Mitchell. 


Bunt 0, IOHAN NES MITCHELL nuper de Huntington Afin for 
in Com? præd Maulſter Attach fuit ad reſpondend f. 

Lionello Walden Mil de placito Tranſgr' ſuper Caſum Et unde bfr, fro. 
idem Lionellus per Robertum Clarke Attorn ſuum queritur quare k» f en. 
cum pteæd Lionellus bonus verus pius fidelis & honeſtus ſubditus 1 f , 
& ligeus domini Regis & domine Reginæ nunc exiſtit ac ut bo- Paliamene « 
nus verus pius fidelis & honeſtus ſubditus & ligeus corundem {0m = 
domini Regis & domint Reginz nunc & itorum ſuorum che Secaud. © 
à tempore Nativitat ſuæ hucuſque ſe habuit geſſit & gubernavit bo 
norumque nominis ſamæ converſaconis & geſture tam int” quam- 
plurimos venerabiles & fideles ſubdit dictorum domini Regis & 
dominz Reginæ nunc & peenitorum ſuorum quam omnes vicinos 
ſuos per tot tempus præd habit not & reputat ſucrat & per tot 
tempus " fuir & adhuc exiſtit verus profeſſor Religionis Pro The l 
teſtan & Reſormat per leges hujus regni Anglia ſtabilit“ il! aa 
ſincere proſiciend & exercen & Divina Servitia in Eccleſia in paroch' 
ſua ſeu aliqua Eccleſia capello aut alio uſuali loco Communis pre: 
cacon* ſecundum uſum Eccleſiæ Anglicanz le& ſemper frequentans % bene 5 
& audiens & Eccleſiz Romane nunquam reconciliat” ſuit neque P of 
Religionem Romanam unquam proſeſſus ſuir neque ad Nliſfam un- 48 
quam vit Cumque præd Lionellus fuir & extit un Hurgens five © © 
Member Parliamenti pro Villa de Huntingdon' in Com Hunt' in Par That be hath 
liamento domini Caroli ſecundi nuper Regis Angi inchoat & tent ee 
apud Weſtm in Com Midd' octavo die Maij anno regni ſui decimo 
tertio & ut hujuſmodi Burgens' five Member” Parliamenti per tot 
idem Parliament” uſque diſſolucon inde juſte & ſidelit deſervivit And di his 
& debitum fiduciæ & officij ſui Burgens' & Membr' cjuſdem Parlia- 1 
menti per tot? idem rempus performavit Idemque Lionellus pro 
performacone ſiduciæ oſſicij ſui prædict Burgens' five Membt Par- 
liamenti prædict & ali; Cauſis diverſa itenera ad Civitat London 
& Wweſtm 4 Villa Hunt prædict ſecit & perſormavit præd' tamen 
Johan præmiſſorum non ignarus ſer machinans & malitioſe inten- 
dens eundem Lionellum non ſolum in bonis nomine ſama credenc 
& reputacone' ſuis prædict multiplicit” lædere detrahere & penitus 
diſtrucre verum etiam ipſum Lionellum infra & pcenalirar* 
contra Papiſtas & fubdit' hujus regni qui Miſf tant vel 
audiune per Statut hujuſmodi regni Angliz inde edit & provis 
inferre cauſare octavo die Decembr' Anno Domini Milleſimo ſexcen- 

octavo apud Hunt prædict' in Com Hunt” præd 
um habens cum Thoma Waddington tunc Servien cu 
. ipſius Lionelli in apetto & publico Mercato ibidem tunc tent de & 
concetnen 


2 64 


Of the Plaintiff, 
and of his 
being a Mem- 
ber of Parlia- 
ment. 


The firſt words. 


Ex w'rriors 
mala, 


Otlur words, 
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concetnen codem Lionello & Religione ſua & de ejus exiſtenꝰ un” 
Burgens' ſive Membr* Parliament præd pro Villa de Hunt” prædict 


in præſentia & auditu quamplurimarum perſon in codem publico 


Mercato adrunc & ibidem congregat & ptæſen exiſten' hæc falſa 
ficta ſcandaloſa Anglicana verba ſequen ptæſat Thomæ Wadding- 
ton ſervien ipſius Lionelli runc & ibidem exiſten de cadem 4 
ſalſo & malitioſe palam & publice dixit retulit propalavit & alta 
voce publicavit & pronunciavit (videlicet) Pour Maſtet (ipſum 
Lionellum innucndo) is a Papiſt ; when he (ipſum Lionellum innu- 
endo) is at home be (ipſum Lionellum iterum innuendo) goes to 
Church, but when he (ipſum Lionellum iterum innuendo) is at 
London, he (iplum Lionellum iccrum innuendo) goes to Bals : 


(Miſlam iu Eccleſia Romana performat innuendo) Sir Tohn Catton 
( quendam Johan' Cotton de Stratton i Bed. Baronet” 
al' Burgens' five Membt Villa de Hunt in Parliamento 
ptædict innuendo) and he (ipſum Lionell innuendo) were 


both Penſioners (ip Johan Cotton & Lionellum pentoncs habete 
de ptædict nupet Rege Carolo ſecundo ad conſentiend & voces 
ſuas dand” in Parliamento pro confeccone legum & ſtatut in oppreſ- 
ſione lubdit ipſius nupet Regis innuendo) all the time of the Lang 
Parliament (ptrædict Parliament in quo idem Lionellus & peadict 
Johannes ut prafertur ſuerint Burgens* five Membt' innuendo 
prædictuſque Johan ex ulteriori malitia ſug poſtea ſeilicet 


die & anno ultꝰ menconat apud Hunt ptædict' ſuper quod al Col- 
loquium adtunc & ibidem habit cum prædict. Thoma Waddi 
adtunc & ibidem Servico' ipſius Lionelli exiſten de & concernen 

uo exiſt 


Lest & de 
— — 


1 


ii 


jicavit & pronunca 
Your Maſter (ipſum Lionellum cujus Servien 

æſertut tunc ſuit inauends) i a Papilt ; 
um iterum innuendo) is in the Country he (i 


: 


f 
[ 


Romana 
Johan 1 . ionuendo) 4 412 — . 
innuendo Penſioners all the . Long 
liament. Quorum quidem ſalſotum ſictorum — — 
malitiolorum verborum diccon' & propalacon' pr idem Lo- 
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nellus non ſolum in bonis nomine reputacone & ſama ſuis prædict 
any lzſus & deteriotat eſt verum etiam diverſas grandes denar 

m pro ſedacone quamplurimorum falſorum rumorum de ipſo Lio- 
nello ſparſotr expendere & diverſos corporis ſui labotes ſubire coact 
& —.— me ad dampnum ipſius Lionelli ducent libt & iride 
produc” ſectam &c. 

Er prædict Johannes p Richardum Lee Attorn' ſuum ven & de- The Defendant 
fend” vim & injut' &c. Er dic quod iple in nullo eſt culpa- fe 3 
bilis de præmiſſis ſuperius ei imponit modo & forma prot _— 
Lionellus ſuperius verſus eum irvr & de hoc pon” ſe ſuper pa- 
triam & predict Lionellus fi deo Ptæceptꝰ eſt Vic' quod 
Venire fac hic 4 die Sanctæ Trinitatis in tres Septiman duode- 
3 pet quos &c. Et qui nec &c. ad recogn” &c. quia tam 

0. 


Sir Lionel! Walden verſus Mitchell. 
Plaintiff Declared in an Action foj Words, That be 


gion of the ſatd- Plain- 
i t, (aid to T. 


he goes ta 
and he wete both Penſioners (innuendo, 


Te 


that Cotton and the Plaintiff received Peaſions 
of -Kir Second ; fu; gtving thetr Votes in Parliament 
oy - ares in n of the People) at the time of 
the lon innuendo, the Parliament in which tde Flain- 
riff and Sir John Cotton (erved, and upon not Guilty pleaded, d 
Verd ict the Plainciff, 


| of 3 .that none of theſe words 
8 © a i 

; ape; hg br dudes nies þ 

and Cooks Cale, 1 Cro. 194. 

of 'n Perſon in ſome em 


Knightlics Caſe, who was 
Hill. 33 & 34- Car.. 
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oken the day that King James came 
time is ſuppoſed to bave influenced 
Court) and the Plaintiff hab Jud 


were (p 
the 


Lade verſus Parker. 
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e in Foxes Caſe, 8 Co. 
ns 


1 * an Eſtate fo} vears) 
SE ft thiſit conceſſit & ad firmam 


Woodward, &c. ver/is Fox 
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us in bonis ; where no viſible N Gt appears, the Law giveth them 
to the King (Siderfin 148, 86.) Ag Derelict Land, [Treaſure Trove, 
and a great number of ſuch like inffarices map be cited from 
the Books; ſo it is in Extraparochial Tithes , tho” s of au 
Eccleſiaſtical nature, 2 Inſt.646.Cawdry's Cale, Co.18. Nap, if the 
Right lie equal between the King and Subject, the Kings Title hath 
the pzeſerence by Law; Derur digniori is a _ 9 Co.24. Incaſe of 
concurrence of Titles, between the King an 

It was objected, That this held in valuable things, and matters 
of pzofit to the Crown : 

But the Court ſaid, there was tig (uch diſtitictſan 1 
Books, and many Pzerogatives, 9 —— to the 
foz the publick good and 


as (02 encrcaſe of the Treaſure,” , 
out of this conſtruction lon of Fozleitures 4 
unleſs they are in reconipence o: 


the, 
Subject, as the Statute of 2 Ed, 6. 9 
ture of the treble value fo; not 
And this follows the Reaſon of 
Penalties foz Offences at Lay wu 
Government; and that was tbe 


A285 

upon, ht 2 42 foz CES 
v again v 

puncipally ag 2 45 


appears to be made fo2 

abuſes in the Adminiſtration of 
Now the King is the Fountain 2 ſtice, and that Ee 

as well as Civil, in the caſe S8 re LT 

the King has po wer, and t w of the R 

Uiſit, Kefozuw and cor al al . * | 


Juriidicion Spiritual; 


& . . » 
the Foxltitury, or E 
gain, ivtng, 
deſign of 4 


and who is beſt to be eutruſted with-4his by 

The Court having giveri rhe Icaſons 
what had been inſiſted on, at the Bar | 
It is. that all the - Juriſdiction 
was oz(ginally placed in „ 
Jones, 2 Ro. Rep. 646, 647. was cited where it 
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wer of the Archdeacon was derived from the Biſhop ; 
is 17 Vicarius Epiſcopi, and Oculus Epiſcopi. 

Tis true, there are ſome Archdeacons that habe Juriſaigions 
pecultar and erempt; but that is by Pzeſcription oz. Cuſtom; theſe 
are taken notice of by Godolphin. 

But there is nothing found of that in the Verdict, and ſo muff 
be taken to be the common caſe of an Archdeacon, and that was 


agreed. 

Jt wos katy. thts offerice was reckoned Simogy, in the Canon 
Law. And the Biſhop had the coprection of it, as in Smirhes Caſe, 
Owens Rep. 87. 

This was compared to the Caſes of inſeriour. and ſubozdinate 

; which they ore fozfeited,the ſuperjour takes advan- 

is in the of Pembrooks Caſe, and Sir H. Bickly, Pop- 
of a Walke in a Foreſt fozfeited, this went 

of the Foreſt; ſo in Bridgman's Rep 27. 

De ehat hath Liberty of a Park in a Foreſt , when. fozfeitey it 
deth to the Lord of the Foreſt, 39 H. 6. 32. The Keeper of the 
Marſhal(cy of tbe Kings Bench fozfeited his Office, the Duke of 

| "was vb took advantage of it. 
7 4g the. Court, That they differen 


e 
answer fox bis miſcarriage ubi 
15 as the County 


Caſe, 4 Co Caſe, of the 
the —.— Pp Dyer 175. 


| py ti 18 vole, 

Mit talis vote, 
5 vacaut a re. et, Archdeacon 
es in iht Caſes \cited were upon 
in Law an to the Offices ; and tis 
the 02 ts to tale advantage of the Byeach 


2822 * 2 — rf, te 


dach ma 


Gf! 


at t Courtsof Weſtminſler 
be ts rhe Tale of the Torn and 
ſuppoſey to have bren derived 


iu the County; 
of the Tocn, 
any 


of an Ourlawry, th 
ng vet if the Church becunies void, 
Mall pzeſent befoze Office, 20 Edw. 4. « x. caſe 


Adyowlon vant; Sramf.Prerog.54.B, Tis a Traiiſitozy 


of the Ward is in the 


al ore Anke 1 
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The Plaintiff Replied, That long befoze the ſaid ſeveral De 
miles, (viz) 13 Novemb. Anno 26. Car. 2. nuper Regis, Che Lord 
Worron Demiſed the Premiſſes in Hampſtead præd' to the Plaintiff 


foz 4o pears, (the ſaiv Lord Worron, adtunc & ibidem plenam 
m jus & titulum ad præmiſſa dimittend pro ptæd Termino 
inta & unius annorum habente) by virtue whereof the 
Plainrift entted and became poſſeſſed, and made the ſeveral Demi 
ſes to the Defendanr, &c. prout, &c. 
To this the Defendane Demurted : 
d, That the Replication was infufficient ; 
forth what Eſtate 
Demiſe to the Plainciff, 


in Fee, ox of ſome other Eſtate, 
make the Leaſe, Yelv. 228. Glaſſes Caſe ; 
t, The Defendant pleaded, The Plainciff 

in this Caſe, and the Plaintiff repliey, quod habuic 
fufficienrem Statum unde ht could Demiſe, and Iſſue 
a Verdict fo? the Plaintiff: Ort upon a Writ ef Error 
the Court held, That the Eftate ought to be ſet fo2th, 
that the Court might ſubtze whether the Phintiff cou make 
the Leaſe ; but it being affer a Verdict, in that Caſe they reſol- 
ved, it was aldey by the Statute 6f Jeofailes : And the Court 


incunen in the Caſe at Bar, that it was not good upon a De- 
murrer. 
But then an Exception was taken to the Bar, that it was 


tempote dimiſſionum prædictat nil habuir; whereas there are two 
Demiſes tn the Declaration, and the Plaintiſf might dave a Tirie, 
the time when one was made and not the other, and tempore 
in the ſingular number can be underſtood but of one of the De- 
miles 


Quo Warranto Franchi(cs, 


btunfelf in his Phen'to our "bp 
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7 Fox that no place is lald lor the Meſſuage and demiſed Pres 


miſſes, only tis ſald quz premiſſa ſunt ſituat & exiſtent” in & ſus 
per acclivitatem de F/ampſtead (Anglice) the riſe of Hampſtead Hill, 
and this could not be taken (oz a Vill, oz lieu conus out of a 
Vill; a Venire may come out of a Foreſt, Ec. 02 place known, 
but then it muſt be Chewn to lie out of a Town 02 Pariſh, 1 laſt. 
125. Syderfin 326. Hutron 105. 

Pollexſen Chief Juſtice was ſtrong of Opinion, That here was, 
no place ſufficiently laid fox the Lands, as to the manner of lay- 
ing it: It ſeemed to be only a deſcription of their Situation. 
De ſeemed to agree, that to lay a thing apud acclivitatem de 
Hampſtead might be good, but to ſap Situat in & ſuper, &c. 
vartev wholly from the Fozm of pleading the place. 

The other thzee Juſtices agreed, That the place was ſufficiently 
laid, they did not take acclivitas de Hampſtcad in this Caſe, fo a 
licu conus, fo; that muſt indeed lie out of any Town 02 Pariſh; but 
here the Venue ſhall come out of Hampſtead, and Hampſtead ſhall 
be taken fo2 the Vill, and they relied upon the Caſes, 1 Ro. Rep. 
312, Atkinſon and Buckle, where a delivery of Goods was alled- 
ged to be at Barton Haven, and not cheun where Barton Haven 
was; there it was tnteneded, Barton was a Town, and the Haven 
there, ſo the Venire Was out of Barton, Mo. 695. Iſſue upon de⸗ 
livery of Goods apud Portum de Blackney, the Venire was to 
Blackney, 2 Cro. 239. ſu Hampſtcad ts taken foz the Town. 

And as to the Fozm of Pleading, it ſcemed to the ſatd Juſtices 
not to be varping in ſenſe from the common Fozm, and that in 
& ſuper might (erve as well as apud; ſo by their thee Opinions, 
Judgment was given foz the Plainciffs. | 


Target verſus Loyd. 
Pidd'r CR. JOLIZABETHA LLOY Dnupe de parochi San 
cti Jacobi Weſtm' in Com ict Vid alias dicta 
Elizabeth Loyd of the Pariſh of t. James Weſtminſter in the 


County of Middleſex, Uidom; ſum ſuit ad reſp: " Willelmo 
Target Byicklaper de placito quod tencat ei Convenconem inter 
prædict Elizabetham & ipſum Willielmum ſecundum vim ſormam & 
eſſectum quarundam- Indenturarum inter ptædict Elizabetham & 
præſat Will ielmum ſactarum Et unde idem Willelmus per 
Willielm' Botteler Actorn' ſuum dic quod cum per quandam Inden- 
turarum apud parochiam Sanctæ Margaret Weſtm' in Com ptædict 
fatam decimo ſexto die Novembris anno regni domini Jacobi ſecundi 
nuper Regis Angl' &c. quarto inter præiat Elizaberham per nomen 
Elizabethæ Loyd de parochia Sancti Jacobi Weſtm' in Com' Midd 
Vid* cx una parte & ptædict Williclm' per nomen Wilhelmi Target 

de 
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de cadem parochia & Comtat' Byitk'aper ex altera parte & 
menconat' fore ſactam inter ptæſat“ Elizabetham Loyd per nomen 
Elizabeth Loyd de parochia Sancti Jacobi Weſtm' in Com' Midd' 
Widow ex una parte & pradia'” Willielm' Target per nomen Wil. 
lelmi Target de eiſdem parochia & Com Bucklapet ex altera parte 
Cujus ror Indenturz alteram partem ſigillo præd Elizabethæ 
figillat” dictus Willielmus hic in Cur” profert cujus dar' eſt eiſdem die 
& anno Teſtarur quod prædict' Elizabetha ꝓ & in conſideracone 
annual” reddit & convencon in eadem Indentura reſervat & content 
& diverſis aliis bonis cauſis & confideraconibus ipſam dictam Eliza- 
betham adinde moven' dimiſiſſet conceſſiſſet & ad firmam tradidiſſet 
&c. per eandem Indenturam dimiſit conceſſit & ad firmam tradidit 
eidem Willielmo Executoribus Adminiſtratoribus & Aſlign' ſuis 
illa duo meſuagia vel tenementa & parvas areas a Fronte cum ſub 
liciis inclus ſcituat jacen & exiſten ia Matket Lane in parochia 
& Com' prædꝰ & tunc in occupacone cjuldem Willielmi abuttan 
ſuper viculam (vocat' Mathet Lane) cx occidentali in meſuagium 
vel renementum in occupacone Willielmi Eades ex Meridionali in 
parv” ingreſſum & paſſagium a viculo(vocar' Market Lane) prædict 
ex boreali & in arcam meſuagi in occupacone Mariz Tomlin ex 
Orientali una cum omnibus viis paſſagiis luminibus pficuis caſiamen- 
tis commoditatibus & appertinen' qualitercunque dictis meſuagiis 
ſive tenementis & præmiſſis ſpectan vel in aliquo modo appertinen 
ſeu cum eiſdem tunc uſis occupat vel gavis' Habend & tenend dict 
meſuagia five tenementa & omnia alia ſingula alia præmiſſa pra- 
dimiſſa cum pertin' dicto Willielmo Target Executotibus Adminiſtra- 
toribus & Aſſign” ſuis 4 Feſto die Annunciaconis Beatze Virginis 
Mariæ tunc prox* ſequen datum dictæ lndentutæ uſque plenum 
finem & tetminum viginti & quinque anhorum abinde prox ſequen 
& plenarie complend & finiend' Reddend? inde & ſolvend' annuatim 
dutan prædict' termino eidem Elizabethx Loyd Executoribus Ad- 
miniſtratoribus & Afſign' luis ſummam five annual” Reddir' viginti 
& quatuor librarum legalis monetæ Angl ad quatuor maxima uſualia 
Feſta ſive Terminos in anno (videlicet) Feſtum Nativitatis Sancti 
Johannis Baptiſtæ Sancti Michaelis Archi Nativitatis Domini noſtri 
Dei & Annunciaconis Beatz Mariz Virginis per æquas & æquales 
porcones Et idem Willielmus Target dic quod iple prædict Williet- 
mus Target pro ſeipſo Executoribus & Allign' ſuis convenit ꝓmiſit 
& conceiſit ad & cum cadem Elizabetha Exccutoribus Adminiſtra- 
toribus & Aſlign* ſuis per candem Indenturam modo & forma 
(videlicer) quod ipſe idem Willielmus Executores Adminiſtratores & 
Aſſign' (ui infra tres annos prox? ſequen dat dictæ lndenturz ad cjus 
& corum propr” onera & cuſtagia fabricarent & facerent vel fabricari 
& faccre caularent ſupradicta ſingula meſuagia five tenementa in 


duas duplices domus ſufſicien ( Anglice double (ufficient 1 
Nn ves 


Profert in 
C. 


The Demiſe. 


Habendus, 


Reldendum, 
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duas Romeas in aream continen* Acetiam ad ejus & corum propr 
onera & cuſtagia repararent paſſagium dictis dimiſſis ptæmulis perti- 
nen Er (ſicut tunc ſuit latitudinis trium pedum) latitudinis trium 
pedum & dimidij unius pedis in Clera (Anglic the Clere) facerent 
(oſtio ad dom paſſagium except) Et idem Willielmus ulterius dic 
quod prædicta Elixabetha per eandem Indenturam pro ſeipla Exc- 
cutoribus Ad miniſtratotibus & Aſſign ſuis convenit ptomiſit & con 
ceſſit ad & cum dicto Willielmo Target Executotibus Adminiſtra- 
toribus & Aſſign' ſuis modo & forma ſequen (videlicet) quod ipia 
dicta Elizabetha Executores Adminiſtratores & Aſſign ſui permirte. 
rent & tollerent dom Willelm Executores Adminiſtratores & Aſſign 
ſui ad ejus vel corum propt onera & cuſtag facere aquaductile 
(Anglic a Dzapn) ad aquam vacuam (Anglicè Waſte Cater) a 
dictis domibus in magnam Canalem Foſſam (Anglice Bain Shoat 
in Or Bell-pard ) abducend' prout per eandem Indenturam inter 
alia plenius liquet & apparet Virtute cujus quidem dimiſſionis idem 
Willielmus immediate poſt Feſtum Annunciaconis Beatz Mariæ 
The Haaf prox” ſequen datum dictæ Indenturz in tenementa prard' cum pertin' 
— intravit & fuir inde poſſeſſionat Ipſoque Willielmo fic inde poſſeſ- 
fionat' idem Willielmus de novo ædiſicavit erexit & ſecit ſupradicta 
And erected ſingula meſuagia five tenementa cum pertin in & per omnia ſecun 
New nec dam formam & eſſectum Indenturz præd Et idem Willielmus 
— ma Jhgh ultetius dicit quod licet ipſe præd Willelm omnes & ſingula con- 
The Piziniff yencones conceſſiones & agreamenta in Indentura prædicta ſuperius 
avers pers ſpecificar? ex parte ipſius Willielmi Executor Adminiſtrator & 
en his pur. Allignator ſuorum performand' & perimplend bene & fidelic' juxta 
vim formam & eſſoctum Indenturz ptædictæ euſtodivir & perim- 
plevit prædicta tamen Elizabetha convenconem præd' inter ipſam 
The Beach Eltzabetham & præſat“ Wilhelm factam (Et quod ipla eadem Eli- 
e., z abetha exiſtens poſſeſſionat de termino viginti annorum &c ultra 
adhuc ventut & inexpirat” de & in quadam pecia tertæ ac de & in 
diverſis ſtabulis ſciruat' jacen & exiſten* in parochia ſancti Jacobi 
Weſtm' in Com prædict inter præd domos per pradict Wilhelm 
modo & forma ſupradicta ædiſicat & ptædict Canalem Foſſam 
(Anglice Main Shoar in Sir Bell-pard) ptædicta & per quæ aqua- 

ductal ptæd currere debuit a ptædict' domibus in Canalem Fo 
pradit” apud parochiam Sancti Jacobi Weſtm' prædict' in Com- 
Demiſe to 7. 5. predic? conceſlit dimiſit & aſſignavit prædict peciam tettæ & 
* ſtabula prædict' cuidam Johanni Tomlinſon Executoribus Admini. 
25 ſtratoribus & Aſſign ſuis pro divetſis annis adtunc & adhuc ventur 
7.5. entres. Parcel termini Virtute cujus quidem conceſſionis dimifſionis 6c 
aſlignaconis idem Johannes Tomlinſon in vita ſua poſtea in ptædict 
peciam tertæ & ſtabul prædict intravit & fuit inde poſſeſſionat 
Er fic inde poſſeſſionat exiſten idem Johannes poſtea ſcilicet primo 
die Julij Anno Domini milleſimo ſexcenteſimo octogeſimo octavo 
apud 
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apud parochiam Sancti Jacobi Weſtm' in Com predict de præmiſſis | 
predict' fic ut præſertur poſſeſſionat obiit inteſtat poſt cujus quidem 4 n4 44 
Jobannis mortem ſcilicet nono die Juli} Anno Domini milleſimo ſex. P* 
cantefimo octogeſimo octavo Adminiftraco omnium & ſingulorum 
bohotum & catallorum jur & Creditor? quæ fucrunt præd nis 
tempore mortis ſuz per Johannem Edisbury logum Doctorem Reve- ein dennen 
tend Vir Decant & Capirub Eccleſiæ Collegiat Divi Petri Weſtm' of his Goces 
loci illius Otdinar Commiſſat &Officialem legitime conſtitut apud i * 
parochiam Saactæ Margaretæ Weſtm' præd' in Com” præd cuidam 
Matiæ Tomliaſon nuper uxori præd' Johannis debita legis forma 
commiſſa fuir per quod præd Maria poſtea ſcilicet die & anno ult' 
menconat' in ptædict peciam tettæ. & ſtabula præd intravit & fuit Who entre? 
inde Virtute Conceſſionis &;Adminiſtraconis prædick *7 5" 
Iplaque Maria ſic inde poſſeſſionat exiſlen poſtea ſcilicet primo die 

is Anno Domini milleſimo ſexcenteſimo octogeſimo octavo 
ſuptadicto apud parochiam præd in Com pravdidt” cepit in virum d 
quendam Samuclem Carter per quod iidem Samuel & Maria in 
prædict peciam terræ & ſtabula præd' intraverunt & ſuerunt inde 

lpfiique Samuel & Maria fic inde poſſeſſionat exiſten? Te Hnoband 
predict Samuel & Maria dict Willielm ad cjus propt onera & geg 1 
cuſtagia facere Aquaductale (Anglicè a D2apn) ad Aquam vacuam vere ed. 
(Anglice the waſte Water ) à ſuis Domibus in forma præd xdifi- 
cat. & ſact pet prædictꝰ peciam tertæ & ſtabula ptædict in 
nam Canalem (Anglio Main Sboat in Str Bell-pard) præd 

ucend' juxta vim ſormam & eſſectum Indenturz prad” non per- e 
miſerunt 647 ptædictꝰ Willielm facere AquaduQale(Anglice a Dzapn) 
ad Aquam yacuam (Anglice waſte Cater) in dictis domibus per 
prad. peciam terra & ſtabula prædict in magnam Canalem (Anglice 

ain Shoar in Str Bell-yard) przdia® abducend' recufaverunc 

adhuc recuſant licet ad il permittend idem Samuel & Maria per 
eyndem Willelm Target poſtea ſcilicet primo die Auguſti Anno 
Domini milleſimo ſexcenteſimo octogeſimo nono apud parochiam 
Sancti Jacobi præd' in Com ptædict requiſit? ſuerunt) non tenuit 
let infregit & ill pᷣfat Willelmo hucuſque tenere omnino contradixit 
& adhuc contradic Unde dic quod deteriorat eſt & dampaum 
habet ad valenciam Centum librarum Et inde produc* ſectam 
&c. 

Et prædict Elizabetha per Johannem Tiſſar Attorn ſuum venir The Deſendaz: 
& deſendit vim & injutꝰ quando &c. Et dic quod prædict Willielm' ere, 
Target acconem ſuam ptædict' verſus eum habere non debet Quia de Plata v 
dic' quod prædict paſſagium dictis præmiſſis præſat' Willielmo di e Drayn, 
miſſis pertinens eſt ſcituat in prædict parochia Sancti Jacobi Weſtm' Ce 
predict & ducit a prædict dom ptæſat VVillielmo ut præſertur 
dimiſſ. ulque ad Dix Beil-yard præd in prædict' parochia Sancti 
Jacobi V Veſtm' quodque quoddam Aquaductale (Anglicè a Dzay. ) 


N nz ad 
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That be per- VVeſtm' ic ptæſat' V. 

Sauce, ejus onera & cuſtagia facere Aquaductale in & pet paſlagium pravdict* 
ad Aquam vacuam a dictis dom' in præd 
in Six Bell yard prad? —2 VVibelmus aqus- 
ductale ill in & per paſſagium ' ad libitum ſuum tac 

Bot che Plain- ſi voluiſſet ſer hoc facere pchitus reculavir Er hoc parat eſt 

tf refuſed e. carte unde petit Judicium ſi pᷣdict' VVillelmus are m m pred 
verſus eam habere debeat & c 

The Plast Et ptædictus V Villielmus dicit quod prædict placitum pravdia” 

— Elizaberh* ſuperius in Bartam placitat ac materia in coden content 
minus ſuſſicien in exiſtunt ad ipſum VVillielmum ub acct 
ſua ptæd' verſus * Elizabethan habend prxcludend” quodque 
ipſe ad placitum illud modo & forina predicts placitat neceſſe fon 
habet nec per legem tetræ tenetur reſpondere Ke hoe parat eſt 
verificate Unde pro deſectu ſuſſicien reſpons' pratd” Elizabether 
in hac parte placitat idem VVilhelmus pet Judicium & 'dampna 
ſua occon' fraccon' convenconis prædict. ſibi adjudicari &t. 

The Deſendans Et predict” Elizaberha (ex quo ipſe ſufficien? materiam in lege 

je in De- ad prædict VVilſielm' ab accone ſua predict” verſus iplam Elizrabe- 

— tham habend” pracludend* ſuperius allegavir quam ipſa parat eſt 
verificare Quam quidem matetiam pradict VVillielmus non dedie 
nec ad eam aliqualit' reſpond* ſed verificacon'” ill admittere omnino 
recuſar) pet Judicium VVillielmus ab urcone ſua 
predic” verſus cam habend præcludatur &c. Er quia Cur' dicti 
domini Regis & — — hic de Judicio ſuo de & ſuper præ- 

vi 


* 


miſſis reddend* nondum dies inde dat eſt partibus prædictis 
hic uſque de audiendo inde Judicio ſuo eo quod Juſtic hic inde 
nondum &c. 


A_— 
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if to make 


ad damaum Cent libra · 
Chat the —＋ Paſſage belonging 


to the ſaid vemifed Premiſſes, is 


, ſuch a dap and year, &c. ſo 


Ih 
1 ih 
11 15 l! 


, tho" requeſted thereunts 


the Deſendant had bzoken her Covenant 


rum. 


— Shore ; but brd pd tee, and do pet refuſe the Plaior 


the fame 


he Plaintiff 
zain to carry 


Pariſh of Saint 
drot 
D 


ate 


The Deſendant pleaded 


off the wait Water from the ſain Houſes, to the (th maln Shore int 
Six Bell Yard, in and thozongh the fund Paſſage might have dien, 


James afozeſaid, and trans from the Houles 
as afdcfaid, ro Six Bell Yard afo2rfain,and that a 
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and fill may be conveniently made; and that the Defendant did 
permit the Plaintiff to make a Dzain in and thozough the ſald 
Paſſage, foz the carrying off, #c. and if the Plaintiff would, he 
rr but he refuted to do ft, and de 
this the Plaintiff Demurted. 
it was Argued at the Bat, that this Plea was -{nſuffic{- 
ent; foz when the Defcadanr Covenanted. that the Plaioriff ould 
permitted ta make a Dzain from the demiſed Pzenuſles to Six 
Bu ned. oe WO Oe to it t 

very. inconvenient 


| with the Iu⸗ 
tent of the parties. But no Opinion was delivered. as to this 
Point, becauſe there were divers Exceptions taken to the Decla- 
ration, ſome of which were fatal. 

Firſt, There is no certain place laid foz the HYouſes demiſey, 
which are ſaid to be lying and being in the Pariſh aforeſaid ; where» 
as there are two named befoze, (via.) St. Margarers and St. James's, 
ſo it was TY * 

Secondly , Ss co , did not permit the 
Defendant ; which is no poſitive 1 
Thirdly, The Covenant is, Thar the Deſendant, 

ini and | Beach is laid in 
the pleading, that 
| divers years befoze the 
Demiſe to the Plainciff; and this Covenant cannot be extended 
only to the Aſſignees of the Deſendant after the Demiſe made. 

Fourthly, Dere tis ſald quod non petmiſerunt ; but no ſpecial 
Diſturbance, which ought to have been particularly ſet fo2th fo; 
the Court to judge of tt. 

The Court held all theſe Exceptions, but the ſecond, to be 
fatal, eſpecially foz that the Diſturbance was laid to be by an 
Aſſignee which came in beloze the Demiſe ; but as to the pleading 
the Beach co quod, they rather inclined that it was good. 
And ſo the Opinion of the Court ſeemeth to be in Cutlers and 
Sourhern's Caſe in the 1 Sand. «6. But fo2 the other Exceptions, 
Judgment was given againſt the Plainciff. 


Priſcilla 
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Priſcella VVeb verſus Moore. 


C(Aiites' fl. RANCISCUS MOORE nuper de patoch de e , 
Wootton Baſſet in Com prædict Armig' Attach st- 
ſuit ad reſpondend” Priſcilla VVeb Vid' de placito Tranigr* ſuper pleads an Out- 
Caſum &c. Er unde eadem Priſcilla per Johannem V Vilkyns At- n Bar. 
torn ſuum "= quod cum pradiQ” Franciſcus primo die Marrtij 
anno regni domini Jacobi ſecundi nuper Regis Ang!” ſecundo apud 
Tlootton Baſſet indebitat ſuiſſet eidem Priſcllz in ſumma „- est 
quinquaginta ſolidorum legalis monet 1 pro cado minori tor 1 
(vocat' a Runlet) Vini albi ( Anglice CUhtite-wine ) & triginta „e. 
& ſex ampullis vitreis ( Anglice Glaſs Bottles) ipſius Priſcilla 
per ipſum Franciſum de cadem Priſcella ante rempus illud 
empt habit” & recept Et fic inde indebitart* exiſten' prædict 
Franciſcus poſtea ſcilicet eodem primo die Marcij anno regni dicti 
nuper Regis ſecundo ſupradicto apud CUootton Baſſet prædict 
in conſideracone inde ſuper ſe aſſumpſit & cidem Priſcillæ adtunt 
& ibidem fidelic promiſit quod ipſe prædictꝰ Franciſcus præd quin- 
— — ſolidos eidem Priſcillz cum inde poſtea tequiſitꝰ fuiſſet bene 
lie” ſolvere & contentare vellet Cumque etiam predict” Fran Anther inde- 
ciſcus poſtea ſcilicer decimo die Januarij anno regni dicti nuper Regis h Nn, 
tercio apud CHootton Baſſet præd' indebirar' fuiſſet cidem Priſcillæ Drink, Wine, 
in ſumma octo librar* ſimilis legalis monet? Angf tam pro eſculent e e, 
t vino vino ſorti (Anglice Brandy) nicoriano & eo (Anglict for Horſe- meat 
Fire) ipſius Priſcillæ pro codem Franciſco quam pro ſeno & pabulo 
ipſius Priſcillæ pro 4 iplius Franciſci per iplam Priſcillam 
ad ſpeciales inſtunc & requi ipſius Franciſci ad ſeperal tem- 
antetunc invent” & provis Et fic inde indebitat exiſten præd 
Franſciſcus poſtea ſcilicet eodem decimo die Januarij anno tertio 
ſupradicto _ Wootton Baſſet pradict' in conſideracone inde 
ſuper fe aſſumpſa prafarzque Priſcillæ adrunc & ibidem fidelit' 
promiſit quod ipſe prædict Franciſcus eaſdem octo libras eidem 
Priſcellaz cum inde poſtea tequiſit eſſet bene & ſidelit ſolvete & con- , 
tentare veller Cunique etiam prædictus Franciſcus eodem decimo die „ . 
Januarij anno regni dicti nuper Regis tertio ſupradicto apud Mezr,Drink, 
caootton Baſſ t ptædict in conſideracone quod ptædict Priſcilla g. 
(commumis Hoſpitatrix tunc exiſlen) ad ſpeciales inſtanc & mer, fourd 
requiſiconem ipſius Francilci ſæpius inveniſſet & providiſſet ad 8 eg - 
onera & euſtagia ipſius Priſcilla propria tam eſculent poculent an lan. 
vinum vin forte nicotian & focum pro eodem Franciſco quam fenum leere. 
& pabu lum pro quodam equo ipſius Franciſci ſuper ſc aſſumpſit & 
eidem Priſcillæ adrunc & ibidem ſidelit promiſit quod iple prædict 
Franciſcus tant denar ſummas quant eſculent poculent vinum vin 
tone 
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forte nicotianum ſocum fœnum & pabulum ilf rationabilit vale bant 
cidem Priſcilla cum inde ſimilitꝰ poſtea requiſit' ſuiſſet bene & ſidelit 
ſolvere & contentare vellet Et eadem Priſcilla in ſa cto dicit quod 
elculent poculent' vinum vin forte nicotianum focum ſœnum & pabu- 
lum ptædꝰ raconabilit valebant (cilicet octo libras ſimilis legalis monct 
Ang! Cumque etiam ptædict' Franciſcus codem decimo die Janu- 
arij anno tertio —— apud (Wootton Baſſet prædict indebitat 
fuiſſer eidem Priſcillæ in ſumma ſeptem librar & decem ſolidot 
ſimilis legalis monet Ang pro diverſis bonis mercimoniis & mer- 
chandizis ipſius Priſcillæ cidem Franciſco per prædict Priſcillam ad 
ſimiles ſpeciales inſtanc' & requificoncm ipſius Franciſci ante tempus 
illud vendit' & deliberat: ſic inde indebitat exiſten prædict 
Franciſcus poſtea ſcilicet eodem decimo die Januarij anno tertio 
ſupradicto apud Wootton Baſlet prædict' in conſideracone inde 
ſuper ſe aſſumpſit & eidem Priſcilla adtunc & ibidem ſidelit promiſit 
quod ipſe prædict' Franciſcus eaſdem ſeptem libras. &t decem ſolid 
eidem Priſcill e cum inde ſilitꝰ poſtea requiſit' ſuiſſet bene & fidelir? 
ſolvere & contentare vellet Cumque etiam prædictꝰ Franciſcus poſtea 
ſcilicet primo dic Aprilis anno regni dicti nupet Regis quarto apud 
(Uoottan Baſſet prædꝰ compuraſſer cum eadem Priſcilla de diverſis 
de nat ſummis eidem Priſcilla: per ptæſatum Franciſcum ante tem 
illud device” & adtunc inſolutꝰ exiſten Et ſuper Compò illo pra 
Franciſcus invent” ſuit in arregagiis erga candem Priſcillam in ſumma 
ſeptem librat ſex ſolidot & undecim denarior ſimilis legalis moner 
Angl' Et ſic in arreragiis ptæd invent exiſten præd Franciſcus poſtea 
ſcilicet codem primo die Aprilis anno quarto ſuptadicto apud (Aoot - 
ton Baſſet præd' in conſideraci ne inde ſupet ſe aſſumpſit præſat 
Priſciliz adtunc & ibidem ſidelitꝰ promiſit quod ipſe præd Franci 
prad? ſeptem libras ſex ſolid” & undecim denat᷑ cidem Priſcilla cum 
inde ſimilit poſtea requiſit fuiſſet bene & fidelir” ſolvete & conten- 
tare vellet tædictus tamen Franciſcus ſeperales promiſſion & 
aſlum con ſuas ptæd ſic ut prafertur ſact minime curan' ſet ma- 


Gays, That the Chinan' & ſraudulent intenden candem Priſcillam in hac parte cal - 
Defendant bath lide & ſubdole decipere & defraudare ptæd ſepetales denar ſummas 


not paid the 
ſeveral Sums. 


in toto ſe attingen ad triginta & tres libras ſex ſolidꝰ & undecim de- 
nat ſeu aliquem denar* inde cidem Priſcillæ (licer ad hoc fac' prad' 
Franciſcus poſtea ſcilicet decimo dic Aprilis anno quarto ſupradicto 
& læpius poſtea apud Wootton Baſſet præd per candem Priſcillam 
requiſit fuillet) non ſolvit ſeu aliqualit' p eiſdem contentavit (er ill* 
ci hucuſque ſolvere ſeu aliqu⸗ lit pro ciſdem contentate emnino recu- 
lavit & adhuc tecuſat ad dampn ipſius Prilcillz quadragint' librar' 
Et ind produc' ſectam &c. 


Et 
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re 
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Ec predict Priſcilla dic quod prædictum placitum prædict Fran Demurrer to 
ciſci ſuperius in Barram placitat materiaque in eodem content” minus Fe. 
ſuſſicien in lege exiſtunt ad inlam Priſcallam ab accoue ſua prad' 
verſus cundem Franciſcum habend* praxcludead” quodque ipla ad 
placirum illud modo & forma præd — non habet nec 
3 Er hoc paratꝰ eſt verificare c 
ꝓ de ſufficien' Reſpons prædict Franciſci in hac parte cagem 
Priſcilla pet Judicium & dampna ſua occone non perform” ꝓmiſſion 
& aſſumpcon pred ſibi adjudicari &c. 

Et prædidt Ftanciſcus ex quo iple ſuſſicienꝰ materiam in lege ad joynder in 
prietlictꝰ Priſcillam ab accone ſua prædict verſus eum habend præ- Pemwrre: 
cludend* ſuperius allegavit quam ipſe paratus eſt verificare Qyam 
quidem materiam pradita Priſcilla non dedic nec ad cam aliqualit 
reſpondit (er verificacon' illam admittere omnino tecuſa vit ut prius pet 
Judic & quod præd Priſcilla ab accone ſua prad” verſus cum habend 
præcludatur &ciEr quia Juſtic' hic ſe adviſare volunt de & ſuper pᷣmiſſis 
ptædꝰ priuſquam Judic' inde reddant dies dat” eſt partibus pcæd hic 
uſque à die Sancti Michaelis in tres Septimanas de audiendo inde 
Judicio ſuo eo quod iidem Juſtic hie nondum inde &c. 0 


vetificate 


f 


0 o Priſcilla 
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Priſcilla Web Widow verſas Moore. 


He Plaintiff Declared in an Action upon the Caſe upon Five 
ſeveral Pzomiſes,one whereof was upon a Quantum meruir,fo2 
finsing Meat and Drink foz the Defendant at his Bequeſt. 

The Defendant pleaded in Bat an Outlawry of the Plaintiff in 
this manner, (viz.) Quod quidam SC. al' ſcilicet Termino Sanctæ 
Trinitat — — — ſecundi tertio implacitavit þd' 
Priſcillam in Cut dicti nuper Regis de Banco hic de placito trangreſ- 
ict quæ Priſcilla pro eo quod non venit in prædictꝰ Cut de B. 
præſat S. C. inde reſponſut ſecundum legem & conſuetud 
ujus regni Angl' in Exigendo poſita ſuit ad u in Com' Wiltes 
& ea ratione poſtea ſcilicet quinto decimo die Maij anno regni dicti 
nuper Regis quarto in Com* Wilces' — debito juris modo ad 
Sectam præd' S. C. waviata ſuit & adhuc waviata exiſtit prout per 
recordum & proceſſum inde in eadem Cur dicti nuper de Banco præd. 


tetornat & modo reſidens plen liquet Quæ quidem Utlagaria adhuc 
in luis robore & eſſectu temanet minime reverſat ſeu annihilat & 
— parat” eſt verificare per Recordum illud unde pet Judicium fi 
action &c. 

And to this Plea the Plaintiff Demurred. 

1. Foz the Ouclawry could not be pleaded in Bar to an Aſump- 
ſir upon a Quantum meruit; foz there is no certainty of Debt 
appearing till the thing comes to be valued, and fo cannot be 
loztſeited. It was doubted, Whether Debt upon a Simple Con- 
tract was fozfeited till 4 Co. Slade's Caſe ? 

But it was Reſolved by the Court in this Caſe , that the Our- 
lawry was a good Plea in Bar; foz the Conſideration create 
a Debt, tho that Debt was not reduced to a 

Pitt in 3 Leon. 205. Outlawry pleaded in 
Trover, where it lies all in : | 


f 
i 
Y 
: 
: 
. 
; 


But an Exception was taken to the pleantag of the Ourlawry ; 
fo? it ought to have been (et ſoꝛth, that the Plaintiff did not 
appear upon the Exigent, and upon that waviata ſuit & debito juris 
m_ — too general , Ficzherb. Account 9 1. Traverſe 3 1. Stam- 

148. 

And ol this the Court doubted, and appointed to ſearch Pzcſi- 

dents of the Pleading. Er Adjornatur. 


Kempe 


Kempe werſus Cory & ab. 


Quod vide ante ultimo Termino. 


De Caſe was now moved again, and as to the Batter in 
Lau it was held clear, that where A. is ſeiſed of a Third 
parc in Common, and B. of the other two parts in Common 
with A. and A. let his Third part, reſerving Rent, and B. puts in 
his Cattle, 0za Stranger by his Licenſe, that ſuch Cattle are not 
Diſtrainable fo2 the Kent. But the Doubt was, becauſe the Avowry 
was in loco in quo ut in & ſuper ptædict tertiam partem, &c. 
Whether the Plaintiff Could not have traverſed the Taking in 
tertia parte tantum. Vide the Caſe of Newman and Moor in Hob. 
80. & 103. And note there, that the Traverſe wag held un ⸗ 


And the Court held clearly, that it would have been impertinent 
to make a Traverſe in this Cale; foz the Batter in the Avowry 
was confefled and avolded. 
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CAS E S 


Adjudged upon 
Writs of ERROR 
Exchequer Chamber, 


Termino Sancti Michaclis Anno 1 W. & M. 


iy + 
Pollexſen Chief Juſtice, = Arkyns Chief Baron. 
Powell, Nevill, 
Rokeby, Juſtices. Lechmore, (Barons 
Ventris, Turton, 


Willows verſus Lydcor. 


Pon a Crit of Error upon a Judgment in Ejectment in BR. 
whech was bzought foz a Beſſuage in St, Martins in the 
ic ds. 

Upon the General Iſſue pleaded, and a Special Verdict found, the 
Point was to this effect : 

William Shelton was ſeiſed in Fee of the ſald Beſſuage, and of 
dvers other Meſſuages ſituate in the ſaid Pariſh of St. Martin, 
and other Pariſhes, and made bis Will in CUriting, and thereby 
Deviſed bis Pouſes in the other Pariſh:s to divers Charitable 
Uſes, and then deviſed to one Edward Harris and Mary his (Uife 
the Beſſuage in queſtion fo2 their Lives; and then in the follow- 
ing Claule, the better to enable his LLiſfe to pay his Legacies, be 


deviled 


— 


20 


The Style of 
the Court of 
the Exchequer 
Chamber. 


Caſcs Adjudged in the Exchequer (bember, 


— — ——_—_ 
— — ——— 


deviſed all his Meſſuages, Lands, TCenements and Yereditaments 
whatſoever, within the Kingdom of England, (not above diſpoled 
of) to Have and to Hoſp ta her aud her Aſliges to ever : av made 
her Exgeutrix. And the Verdict ans found, Chat Edward Harris 
and Macy bis (ik were dead, aus that the TeRator left {ficient 
to bis Cite to pay his Legacics, without the Keverſion of the ſat 
Meſſuages deviſed to Harris zun Wis Mie: That the Leſſor of 
the Plaintiff was Heit at Law tothe Teftaror, and that the Defen- 
dants claimed from Anne , Wife of the Teſtaror, &c. & ſi ſuper 
_ ö um gte. iind Judgment was given in the Kings Bench 

the Plana. if 

And upon a Writ of Error bzought in the Exchequer-Chamber, it 
was this Term Argued befoze the Juſtices and Barons, and by the 
Opinion of them all the Judgment was Ueverſed, 

Foz they held, that there were wozds in the Deviſe to the Teſta- 


tors Ale that the al as an 
Heteduament Vii Cafe df Wal- 
roon In Allen's . one having a Barno? ands in 


2 
Somerſet 58, Badge the Pannoz to A. o: Dir years, and 
part af the other Lands ta Rm Fee ; an then den tits TImiCe, 
and the reſt of my Lands in Somerſetſbire, or elſewhere, I give 
ro my Brother; and it was adjunged by the woꝛd [ Reſt] the Rever- 
— of the Manno; paſſed as well as the Lands not Deviſey 
oze. 

A Caſe about 20 yeors ago was cited v the Counſel for the De- 
fendant, in the Writ of Error, hettucen Bowyer and Milbaukeg'a Bo- 
rough where a Nuncupative Will would pas Lan the Cuſtom, 
a man upon bis Death - Bed being asked about his Will, ſald, 1 
Give All to my Mother, and repeated the wozds tutte oz thaice, 


Raymond s Rep. ſo 97. 


Tt was held that would not paſs the Land; fo2 it was ſald, thał 
it were hard that Lands ſhould paſs by à Parol Will by Cuſtom, 
unleſs there be erpzeſs and platywow#ro-ſhewrhe Intention. 


Chapman verſus Flexman. 


LACITA in: Camera Scaccarij apud VVeſtm'” coram Thoma 
Street Mil & Edwardo Lutwich Mil' duobus Juſtic' domini 
Regis de Communi Banco & Thoma Powell Mif un Baron? de 
Scaccario domini Regis de gradu de la Coiſe die Sabbati viceſimo 
quinto die Novembt anno regni domini Jacobi ſecundi Dei 
Angliæ Scotiæ Franciaz & Hibernizz Regis Fidet &c. 
quattro. 
Dominus 
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© Dominus Rex mandavit dilecto & fideli ſuo Roberto Wright Mil The Wric 
Capitali Juſtic' ſuo ad placita coram ipſo Rege renend”  aſſign' Breve 


ſuum Clauſum in hac verba Jacobus ſecundus Dei gratia Angliz 
Scotia Franciz & Hiberniæ Rex fidei deſenſor &c. Dilecto. & fideli 
noſtro Roberto Wright Mil Capita Juſtic' noſtro ad placita coram 
nobis tenend aſſign ſalutem Cum in Statuto in Parliamento 
Dominz Elizabethæ nuper Regin Angf apud Weſtm' viceſimo 
tertio die Novembt anno regni ſui viceſimo ſeptimo rent” edit int 
cætera inactitat ſuit authoritat ejuſdem Parliamenti quod ubi ali- 
quod judic ad aliquod tempus extunc poſtea reddit ſoret in Cur' de 
Banco Regis in aliqua ſecta aut accone debui detencon convencon' 
compoti accon' ſuper Caſum Ejeccon* firma aur Tranigr' primum in- 
— —— Es 
aut " contra quam al. tals Judic' reddir? 

4 ſuam eleccon” proſequi poteſt extra Cur Cancellar ſpeciale 
breve de Errore deviſand' in dicta Cur Cancellar' Ca pitali Juſtic' di- 
ctæ Cur? de Banco Regis pto tempore exiſten di mandans ill 
eauſate dict Record” ae omnia concernenꝰ dict Judic' Transierti co- 
ram Juſtic de Communi Banco & Baron de Scaccario in Camera 
Seaccarij ibidem examinand per dictos Juſtic'' de Communi Banco 
& Baron præd Qui quidem juſtic de Communi Banco & tales 
Baron de Scaccario qui ſunt de gradu de la Coiſe aut ſex illorum 
ad minus virtute ejuſdem Actus ſuperinde plenam poteſtat & autho- 
titat habuerunt ad examinand* omnes tales Error qual aſſignatꝰ aut 
invent ſueirnt in aut ſuper aliquod tale Jhdic' & ſuperinde te verſare 
aut affirmare dict judic prout lex requiret præterquam pro Errori- 
bus aſſignandꝰ aut inveniendꝰ pro aut concernen Juriſdicconem præd 
Cur de Banco — — deſect ſorm in 

Querela Billa Dec aut in alio placito 


veredicto aut 


procedencia quibuſcunque Et quod poſtquam dict Judic' aſſirmat 


aut revocat tuir dict Record ac omnia ill concern in dictam Cur? 
de Banco Regis removend & reducend erunt ut talis ulteriot pro 
ceſl. ſuperinde fiat tam pro execucon quam alit prout pertine bit 
ficut in dicto Statuto plenius continetur Ac quia in record & peel]. 
ac etiam in reddicone Judic' loquelæ quæ ſuit in Cur' noſtra coram 
nobis per billam _ — Frm & — — de 

am Tranſgr' ſuper Caſum ei Rogero per m 
— 7 intervenit manifeſtus ad grave dampnum ipſius 
Johaanis ſicut ex loquela ſua accepimus Qui quidem Error nullo 
modo tangit nos aut Juriſdiccon præd Cur' noſtr de Banco Regis 
predict” aut ali deſect ſormæ in aliquo Brevi retorn Querela 
Billa Oeclaracon aut in alio placito vel a quibuſcunque ut 
Nos igitur volentes Errocem ſi quis ſuerit juxta ſormam 
Statut ptæd cotrigi & ibus ptæd plenam & celerem Juſtic* fieri 


in hac parte vobis quod ſi inde Judic reddit ſit — 


quo Brevi tetorn 


— — 
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& pcel{ pred cum oMmnibuse a tangen coram dictis Juftic' de Com- 
muni Banco & Baton de Scaccano naſtro predict in Camera Scac- 
carij noſtri prædict die Sabbats(videlicer)vicefimo ſexto die inſtantis 
menſis Novembt ven fe ut dicti Juſtic & Baton? vis & examiaar 

pred” ulterius inde Ficri ac quod - 


neee 
Regis Amgliz dc. ſecundo & 


Rot DCCCCLXIII. 


The Memu- 
randum. 


nem — 

Et — 
Declaration in 
— 
Caſe, brought — — 
— ig) — 
Mill. for noe deſumo — & diu antea & continue poſiea hucuſqur 
grinding at his ſuit & adhuceſt ſeæiſit de & in Maner' & Burgo de I in Com 
_ præd ac de ſeptem amiquis molend* aquar' ſufpc ad molend omnia 

grana & —— Manerium & Burgum 

pro neceſſar* uſibus ſuis molit & ibidem it” {ex corum infra 
Scifin of the Manerium & —— e altero corum extra 
Minnor and —— predict” , , N » 


Millrs. lit R 
— Domini milleſimo ſexcenteſimo octogeſimo quinto ſupradict 


& continuc/poſtea hucuſque ſuit & adhuc eſt tenens & ſirmat pred 
The r Johannis Spœcoot ad voluntat prædict — ; mo- 
Farme: of the Jendinorum aquaticorum granaticorum Et 
— tolner” m & braſij in eiſdem molendinis molit per teinpu 
Er habuit & illud iſſet ; 


habere debuit in aliquibus — 
r xifie' do — hey tc — UE molndie 
aliqua five aliquod corum infra Manerium prædict exiſten omnia & 
omnimoda — er braſium infra Manerium & Burgum caxiſten axiſten' 

poſt molicur inde in prædictꝰ meſuag ſuis expendit' —— ) 

ac 
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ac ſolvere pro molitur* inde rationabile tolnet except” tantummodo 

tal & brafium Inhabirantium prædictꝰ in antiquis meſuag 

2 poſt molitur* inde expendit* quaP per poſſeſſorem five 

poſſeſſores quorundam antiquorum molendinorum aquaticorum 

granaticorum (vocat (Uear Bills alias Weargiffozd Mille) jacen? 

extra Manerium & Burgum prædict' videlicet infra paroch de Wear- 

in Com prædict pro tempore exiſten per ſe vel ſervientes 

uos ſuper un equinum oneratorium (Anglicd Loading · Naʒſe) ſolum - 

modo in Servitio ill ad un rempus impeis pro aſportacone talium 

gtunorum & braſij ad prædict molendin (vocdt? (Uear Mills. alias 

. 
portari nt ic Johannes Chapman , dane 

ſecundo die — a ini Millefimo ſevcrathſini Ser nog 
quinto ſupradict iu antea & continue po ucuſque Meſuage, 

— adhuc exiſtit occu em & hen unius antiqui — gry 

ſuag (vocat the Swanne | jacen? & ext 


& exiſten” infra Manerium& Rur wi. 
gum prædictꝰ ac per totum rempus pref in codem meſuag vixit 
1 — vit & — 2 commorat = yp præd 
tamen Chapman præmiſſ non ignarus {cd machinans & 
intendens ipſum Rogerum in hac parte callide & ſubdole decipere 
_— —— pejorare predict ſecundo die —— _ regni 

| ini Regis nunc primo crexir locavit & impoſuit dam 
molendin manuarium (Anglict vocat a Hand u infra Manerium r 
& Burgum prædict (videlicer)" in ict“ antiquo meſuagꝰ ipſius Hand-Mill und 
Johannis Chapman ibidem Er prædict ſecundo die Novembt anno e e 
regni dicti domini Regis nunc primo ſupradicto & diverſis alis diebus 
& vicibus poſtea & ante exhibicon' Billz ipſius Rogeri prædict 
Mille modios Braſh ipſius Johannis Chapman infra Manerium & 
Burgum prædictꝰ exiſten & in prædicto antiquo meſuag pradidt” 
Johannis Chapman poſt molituram inde expendit in præd' molen- 
dino (vocat the Hand Mill) moluit racone cujus predict” Rogerus 
tolnetum quod ipſe pro molitur inde ad ptædict molendina ipſius — 
Rogeri lucrdri potuit perdidit & amiſit ad dampnum ipſius Roger 1,3 ww Toi, 
quadraginta librarum Et inde ptoduc ſectam &c. 

Et modo ad hunc diem Lunz prox? poſt Octab ſancti Hillar iſto Tre beg 
codem Termino uſque quem diem præd' Johannes Chapman habuit 
licene ad Billam præd' interloquend & tunc ad reſpond tc. coram 
domino Hege apud Weſtm ven ram ptæd Rogerus per Attorn ſuum 
predic” quam pred” Johannes Chapman pet Johannem Lugy Attorn 
luum Et idem Johannes Chapman d it vim & injur quando Ec, And plends 
Et die quod ipſe non eſt inde Culp Et de hoc pon ſe fuper Patria m 
Et præd Rogerus ſilit &c. deo ven inde Jur* coram domino Rege 
apud Weſtm die Sabbati prox poſt Octab Purificacon Beatæ Matix 
Et qui nec & c. ad recogn” &c. Quia tam & Idem dies dat' eſt 
partibus pred ibidem &c. poſtea continuat inde ꝓceſſ intet partes 
P p predict? 


Com 
formam Statut &c. ve ad 
Comin Rege apud m ves 7 Poa 
pre 


Anon” ſuum 

E t* Juſtic domini Regis coram &c. miler 

Poſes. ic Record” ſuum coram cis habit ig, Nec verba: I. Paſtea dig & 
loco infracontent? cotam Capi, Jodie demi 

Regi ad placita coram ipſo ; n' 6 Powell 


l 


c 


? 
: 


man licet ſolempait* exact” non ven ſed defalr * fegir + Jur — 

infra fit menco capiatur verſus cum per deſalt Ex jus Jura illius 

exact quidam eorum videlicet Willi Booth Andrazs May Geae- 

gius Gregory Thomas Cortindon Samuel Hall 
es ry —— 4 roo mae | 2 

uia ut ejuſdem ur non comparuer circum- 
— do fr eh ds pw 
Rogcri man ac " Juſtic” oV apponumur 

— nomina Panello inſraſcript' affilantur ſotmam Sta- 


rut' in hujuſmodi caſu edit & ptovis ac Jutꝰ fic de novo appoſu vide · 
licer Hugo Bidwell Johannes Crauſcombe V Vilhelmus Avent & 
© intraconcent? 


Verdi for the 
Plain 


verſus cum — 
Rogeri Flexman occone inde ultra mis 
_— * hac parte appoſit ad 

. il 1 ſolid Id 
_—_ Flexman recuperet verſus przfat' Johannem 
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in the Exche- Capital Baron de Scac dfii Regis de gradu de la Coiſe Thoma Jenner 
5 Chamber. MjÞ Richardo Heath & Thoma Powell Mil' tribus al' Baron de 

Scaccario dfii Regis de gradu de la Coiſe necnon Thoma Street Mil 
Edw' Lutwich Mil & Chriſtof. Milton Mil tribus al' Juſtic' dii Regis 
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de Communi Banco viceſimo ſexto die Maij anno regni domini 

Jacobi, ſecundi Pri grata Angliz Scor' France & Hiberni# Regis 

nv. gre PRO WF 

em. hie | py Neg ge r Johan. Ze dea 
dd in! & peel gd — 

felt” eſt erat in hoc videlicet 


N exiſtir pro predict 
: | ＋ per legem tertæ hujus 
»4 Ang * ” : pro præd. obanne 
pman venus R in eo manifelte eſt ertat 
E petit quod Judicium ptæc ob prædict & alios in Record 
— et 4 in reddicene Judicij præd. exiſten reFocecur ad. 
e en & quod le e an 
— — dirigend' ad pram 3 
hie auditur' Record & ꝓceſſ ptæd & ei concedicur &c. Ideo Pro. © prayed, 
cept eſt Vie quod probos &. Seite fac? prœfat Rogero quod ſit hic ,.., ated 


j 


1e r furur? auditur Record' & pceſſ prædict fi &c. Et 
ulcerius &c. Idem dies dar}, eſt cidem Johandi Chapman hic 
"oh | | 


& | a 

* lexman die quod nec in Record” & pceſf The besass, 
ne Jude Prad in ullo eſt, errarum Et petit s 
ar | Regis & dominz Regina, hic procedat ad pleas i= nut 
r cell r 1 — — 

en iure ; & allegat 

præd in kd ha Et quia Cur* dicti domini Regis 
& dominæ Reginæ hic ſe adviſare vult de & ſuper ptæmiſſ. priul. 
quam Judic'inde reddat dies dar' eſt partibus prædꝰ uſque diem Sab. 
bati futur de Judieio ſuo inde audiend eo quod Cur 


domini Regis he inde nondum &c. 


Chapman verſus Flexmari 


| ereChamber. | 
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that ihe 2 
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tn this 


and the Þ2to2 and his 
Sarsfeild verſus Witherly. 


Mill time out of mi 
warrant the Judgment 
Rancis Satsſeild bzought an Action upon the Caſe, againſt 
Hamond' Witherly in the Bench, wherein he declared 
to this effect. Cum Civitas Paris in Franciæ eſt & tempore, &c. 
fuit antiqua Civitas 2 etiam Ciyitas London in hoc regno eſt 
& 4 toto tempore. & qua Civitas C umque eriam duplex 
uſantia in aliqua billa .* int mercatores & al' perſog 
apud Paris præd reſiden negotian & commercium haben FRE 
cat” & af perſon apud London prad? reſiden, &c. & appunctuat 
fore ſolut apud London prædꝰ acceptat eſt & a toto tempore, &c. 
acceptat fuit per ſpatium duorum menſium a dat' hujuſmodi ptimæ 
Billæ N. London przd', (viz.) in paroeh, 
Ec. exiſtir era toto tempore, Sc. habebatur antiqua conſuetudo int 
mercatores & a perſon” apud Paris pred" reſiden & negotian' & 
mercatores & af perſon” apud London præd reſiden & negorian', 
(viz.) quod ſi aliquis mercator ſive al* perſona apud Paris præd' re- 


ſiden* 
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&c. ordinavit prædꝰ a & Nane s libras fore ſolut ediai 
d. Franciſci tunc & ibidem pt ie Va- 
de illo, &c. node Frantiſcus ante ſo 
Cer Ac. e 


i 


Lendew', &c. tum 
E He 


= 
: 
% 


Franciſcus Sarsfield in facto 
1 a dar, &c. ſeu h : 


in Paroch.&c. ſeu proteſtari | 
excambij ſecund” ſtern: &c. dee dr ipſe 
idem Franciſcus poſtea ſcil' 20 die Septembr* Anno 1681. apud I. 
ſolvit praefat* Johanni Comin N e & 7 libras 


ratione 


Witherly onerar enk oft & & per ln bes be. ag & 


L. ptædict', &c. 3 
— E ple idem Hamond' przd* 74 L cid” — 

— etiam ptæd Hamond poſtca 
eee hs, &c. indebir” ſuit cidem Franciſco in al 741 pro 
conſim denar” ſumma per cundem ge inde int ende 


ea. 28 2 


Che Deſendave as to the ſrcoad Pzomiſe pleaded Non Aſum it 
& quoad teſiduum prad* Tranſgr ſuper Caſum in Narr 
Hamond dicit ptædict Franciſcus actionem ſuam 
debet o non corum aliqua ſuperius inde allegat 

præd narratio inde ac materia in eadem 


— — — 
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# , 
apparens præd Thomæ V Vitherly ſuperius nominat quodque ipſe 
idem Hamond pro ejus meliore educatione videndo partes & gentes 
extrancos ac notando & intelli mores & liaguas catum agtc 
| | la excamby pradidt” fieri ex 
int peregrinatus ſuit ut generoſus Anglican in part” 
Tranſmarin' ac dicto te %, & ſuit apud Civitat Paris 
prædꝰ ut | ac inator ac nulla alia de cauſa 
iple idem Hamond eſt vel unquam ſuit Mer 


perfona per ns int Civit' Pars 
in part” — — — vel apud corum alter vel = 
ubicunque prout Franciſc 2 2 & hoc parat 
yerificare Unde petit Judicium ſi prædictꝰ Franciſcus actionem, 
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Capital Ju 
Elizabethæ 4 ine Ang! apud 
nuper Reginæ 
Novembris anno regni ſui viceſimo ſeptimo tent edit int? cætera 
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tale Judicium reddit ſoret ad ſuam cleccon' proſequi — extra 
Cur Cancellar* ſpecial breve de Error' deviſand' in dictam Cur 
Cancellat Captal' juſtic' Cur de Banco Regis pro tempore 
exiſten dirigendꝰ mandans ill cauſare dict record? ac omnia con- 
cernen' dict Judicium trans ſerri coram Juſtic de Communi Banco 
& Baronibus de Scaccario in Camera Scaccarij ibidem examinand” 

pro 


— :  — — —— — — — — — — 
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examinand omnes tales Errores qual Aſſign aut invent? ſuerint in 
aut ſuper aliquod tale Judicium & ſuperinde reverſare aut affirmare 
dictum Judicium prout lex tequiret præterquam pro Erroribus aſſign 
aut inveniend* pro aut concernen Juriſdicconem ptædict Cut de 
Banco Regis aut aliquam deſectum forme in aliquo Brevi retorn” 
Querela Billa Declaracon? aut in alio placito proceſſu veredidto aut 
procedentia quibuſcunque Et quod poſtquam dictum judicium 
- affirmar' aut reverſum ſuerit dium Record ac omnia illud concet 
nen in dictam Cur de Banco Regis removend' & reducend” erunt 
ut talis ulrerior proceſſus ſuperinde fiat tam pro execucone quam 
alicer pur pertinebit ſicut in dicto Statuto plenius continerur Ac quia 
in Record & proceſſu cujuſdam loquelæ quz fuir in Cur domini 
Jacobi ſecundi nuper Regis Angl' &c. coram ipſo nuper Rege per 
Billam inter Stephanum 2. & Petrum Percival & Lancelot Cram- 
lingron de quadam Tranſęr ſuper Caſum eiſdem Stephano & ſetto 
per præſat Lancellot illat* necnon in reddicon Judicij ejuſdem lo- 
verſus præſat Lancelot? in Cur? noſtra coram nobis ut dicitur 
intervenit manifeſtus Ad grave dampnum ipſius Lancelot ſicut 
ex Querela ſua accepimus Qui quidem Error' nullo modo tangit 
Nos aut Juriſdiccon' prædict' Cur' noſtræ de Banco Regis prædict' aut 
aliquem deſectum ſormæ in aliquo Brevi retorn' Querela Billa Decla- 
cone aut in-alio placito proceſſu veredicto aut procedencia quibuſ- 
cunque ut accepimus Nos igitur volentes Errorem ſi quis fueric 
juxra formam Statuti prædict — partibus præd' plenam & 
celerem Juſticiam fieri in hac parte vobis mandamus quod i Judicium 
inde reddit fit tunc Record & proceſſ. ptædictꝰ cum omnibus ca 
tangen coram dictis Juſtic de Communi Banco & Baronibus de 
Scaccario noſtro ict in Camera Scaccarij noſtri prædict' die 
Sabbarti(videlicer) decimo quinto die inſtantis Menſis Junij Venire fac 
ut dicti juſticꝰ & Barones vis & examinat record & proceſl. prædict 
ulterius inde Fieri ſac quod de jure & ſecundum ſormam Statut præd 
ſuerit faciend” Teſte: nobis ipſis apud Weſtm' quarto die Junij 
anno Regis noſtri primo. 15 
72 


Record* & proceſſ prædict cum omnibus ea tangen de quibus 


in Brevi prædict fir menco ſequitur in hac verba 
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The Return of 
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placita coram domino Rege apud Weſtm de Termino Paſchæ Tas pains 


anno regni domini Jacobi ſecundi nune Regis Ang!” &c. ſecundo. 
Rot CXC. II. 
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The Memeran- London ff, Memorand quod al ſcilicet Termino ſancti Hillar' ult” 
_ præterit coram domino Rege apud Weſtm' ven Stephanus Evans & 
Petrus Percival per Johannem Normanſell Attorn' ſuum Et protuler 
hic in Cur dicti domini Regis tunc ibidem quandam Billam ſuam verſ. 
Lancelot | in Cuſtod' Mar &c. de placito Tranſgr* ſuper 
Calum Er ſunt pleg de proſequend ſciłt Jolian' Doe & Rich Roe 
Quz quidam Billa ſequitut in hæc verba: ff. London i Evans 
Declaration & Petrus Percivall queruntur de Lancel Cramlingron in Cuſtod Mar 
ee Mareſe' domini Regis coram ipſo Rege exiſten pro co videft quod 
change. cum infra hoc regmu Ang!” videft in ' Beatz Mariæ de Arcubus 
The Cuſtom in Warda de Cheape Lond' præd & exiſtit & à tempore cujus 
ſer tart contrat᷑ memoria hom non exiſtit habebarur & fuir quædam conſuet 
int mercatores & al perſon? infra hoc tegn Ang reſiden & commerciſi 
Any Merchans, habentes uſirat? &t approbar* videft quod fi is mercator vel al 
er other perſon, perſon” infra regni Ang! refiden' ſecerit aliqut excambij ſecund 
ulum mercatot & hujuſmod' Billam j ſua ꝓpt manu ſubſcripi 
& eandem Billam excambij ſecund” uſum mercator alicui al mercat' 
ſive al perſonæ infra hoc regn' = direxit & p cand'Billam excambij 
requiſivit hujuſm' mcator' ſive al perſon cui hujuſm” Billa excamb” 
ſic ſucrit direct ad ſolvend' ali denar” ſum ia hujuſm' Billa ex” 
cambij menconat ad aliquod te in hujuſm Billa excambij limitat 
alicui al" mercatori five perſon' in Billa ij nominat vel 
Velordini ſus. Oordini ſuo ꝓ uſu alicujus al mercatot five perſon in hujuſm Billa 
nominat ꝓ conſimili valore in hujuſm Billa menconar' fore recepr' de 
aliquo al' mercat five perſon” in hujuſm Billa excamb' nominat & ad 
locand hujuſm'” denar ſum ad compur' put ꝓ adviſam Et ſi hujuim 
mercat' ſive al' petſon cui hujuſm Hilla excambij tie direct ſoret ſuper 
S»per ves vilum hujuſm' Billæ excambijacceprarct hujuſm Bill excambij ſecund 
fu. uſum mercat ad folvend' hujuſm dena ſum in hujuſm Hilla mencon* 
ſecu 1d tenot hujuſm Rillz excambij Et fi hujuſm mercatꝰ five al per- 
ſon cui vel cujus ordini — * — — denat ſum in — Billa 
beg excambij menc appunct ſuetit ꝓ lndotſ hujuſm Billæ ex | 
= {ack ordinaũit content hujuſm Billæ excambij — al 
Zee, fiveal perſon in hujuſm' indorſ nominat vel ordini corum p 
— in ii hujulm? indorſament” mencon? fore recept' de hujuſm per ſonis in 
e hujulm' Indotſ. nominat' Ac ſi hujuſm mercat” five al perſon qui 
— hujuſm” Bill excambij ſic accepraverit poſtea recuſaũit ſolvere hujuſm. 
to pay. denar'fum” in hujuſmꝰ Billa excambij menconat hujuſm mercar five 
al* perſonis in hvujuſm* Indorſament” hujuſm? Billæ excambij nominat 
quibus vel quorum otdini ſoluoo inde p hujuſm Indorf. hujuſn Billæ 
excambij appunctuatꝰ forer fiend? ſecundꝰ renorem hujuſm Billæ ex- 
Then the Mer. cambij tunc hujuſm'” mercat Nye al' perſon qui bujuſm” Billam fic ſetit 
chan ro be. ſuper noticiam hujuſm recufaton” onerabilis extitit & a toto tempore 
come as  ſupradidt onerabilis exiſtit & onerat' eſſe conſuevit ſolvere hujuſmodi 
denar* ſum” in hujufni' Billa excambij menc? hujuſm” mercatꝰ ſive al 
perſonis in hujuſmodi Indorſament' hujuſm' Billæ excambij _—_— 
qui 
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quibus vel quorũ ordini ſoluc inde pro hujuſm' ladotſ hujuſm' Billæ 

excambij ſic ut præſertur appuact ſotet ſiend Ac idem Steph & Petrus 

jn ſacto — — præd Lancelot Cramlington infra hoc tegn Angl* - 
ſcilicet apud Villam & Com' Novi Caſtri tuper Tinam reſiden & 7 bers 
mercator exiſten decimo die Novembris Anno Dom MDCLXXXV. — — 
apud Villam & Com? Novi Caſtri ptædict ſecundum uſum merca i. crev x 
tor* præd.ſecit quandam ſolam Billam ſuam 1 


excambij in ſcriptis 
dat? eiſdem die & anno & eand Billam manu ſua ppt ſubſcriplic * © 
& eandem Billam cuidam Willielmo Ryder adrunc in Lond' prædict 
in paroch & warda ptæd refiden' & artem Mercatoris ibidem exerc' 
direxit & per candem Billam excambij idem Lancelot? Cramlington 
adrunc & ibidem requiſivit præd Willielm' Ryder ad vigintꝰ & quing; 
dies po ſt dat ejuſdem ſolæ Hillæ ſuæ excambij ſolvere cuidam Tho- 
mz Price (adtunc apud Lond” ptæd in paroch? & ward” præd reſiden A _ wen 
& mercator' ibidem exiſten vel ordini ſuo quingent libr ꝓ ulu Fel* Merchant in 
Calvert Armig' p conſimili valore recept? ibidem ({cift apud Villa £m 
& Com Novi Caſtri ptæd) de Magjſtro Franc Clever & locare ill ad 1 e 
compur” prout p adviſament” Quodque Billa excambij pra” poſtea 
ſcikt decimo quarto die Novembt anno ſupradicto apud Lond' præd. 
in & ward' przd' præſat Willielmo Ryder præſentat ſuit 
_ Willielm' Ryder candem Billam —— 

imo quarto die Novembris anno ſuptadicto a g Tre Bill pre. 
in paroch* & ward ſecundum uſum mercatot prad. acceptavi quod- I 
que pred Thomas Price cui vel cujus ordini ſoluc denar” prædict d e 
in Billa excambij præd menconat per candem Billam appunctuat 
fuir fiend' poſtea ſcilicer codem decimo quarto die Novembris anna 
ſupradicto apud Lond” prædict. in paroch' & ward” ptæd p valore p 
eundem Thomam Price de eiſdem Stephano Evans & Petro Percivall : 
adrunc & ibidem habit & recept per Indotſamen cjuſdem Billæ ex- *rice order 
cambij ſecund conſuetud Mercator præd ordinavit content cquſdem 7M 
Bille excambij ſolvi præfat Petro Percivall & Stephano Evans ad- 
tune apud Lond” prædict reſiden & Mercator ibidem exiſten quod 
que prædict Willielmus Ryder poſtea ſcilicet quinto die Decembris 
anno ſupradicto apud Lond" ptædict in paroch & ward de ptæmiſſ. #5/bud notice, 
prædict habuit notie ac per coſdem Stephanum & Petrum adtunc — . 
& ibidem requiſir' ſuit ad ſolvend' eandem denar' ſum in cadem him. 
Billa excambij menconat ciſdem Stephano & Petro ſecund formam 
& effe' ptæd lndots Billæ excambij præd quod ipſe idem WillieP 
adtunc & ibidem facete penitus reculavit de omnibus quidem 8 
idem Lancelot Cramlington poſtea ſcilicer primo die Januar anno," 
ule ſupradict apud Lond' prædict in paroch & ward prad* notic 
habuit ac tatione inde ac per conſuetudꝰ ptæd a toto tempore præd of which the | 
uſitat & approbat idem Lancelot ad ſolvendꝰ caldem quingent libr P<#n4anr 544 
eiſd Stephano Evans & Petro Percivall onerabil & onerat devenit 
Et ſuperinde idem Lancelot Cramlingron in conſiderac præmiſſ poſtea 
ſeilicet codem primo die Januar 9 ſupradicto apud Lond, 
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pred” in paroch & ward” prad' ſuper ſe aſſumpſic & cildem Steph 
& Petro adrunc & ibidem ſidelit ꝓmiſit quod ipſe idem Lancelot 


ſed pay- predict” quingent libr' eiſdem Stephano & Petro cum inde requiſit 
— eſſet 


bene & fidelit' ſolvere & contentate vellet prædict tamen Lan- 
celotꝰ ꝓmiſſionꝰ & aſſumpcon ſuas præd in forma præd ſact minime 
curan' (ed machinan & fraudulent intenden eoſdem Steph & Petr in 
hac parte callide & ſubdole decipere & defraudare ptæd quingent' libt 
Bill” excambij ptæd menc ſeu inde denat eiſdem Steph. & 
Petro ſeu corum alteti nondum ſolvit( licet ad hoc ſaciend 'poſtea ſcilicet 
cod primo dic jan anno ſuprad apud Lond præd in paroch & ward? 
ptæd idem Lanc' p ptæſat Steph & Petr requiſit ſuit ) ſed ill eis ſeu 
corum alteti ſolvere hucuſque omnino tecuſa vit & adhuc recuſat unde 
idem Steph & Pett dic qd” ipi detetiotatꝰ ſunt & dampnum habent 
ad valenc ſexcentat lib Et inde ꝓduc ſectam &c. 

Et modo ad hunc diem ſcihoet diem Mercurij px" poſt Quinden' 
Paſchz iſto codem Termino uſque quem diem pcad Lancelot hahuit 
licenc ad Bill præd interloquend? & runc ad refpoadend” &c. cotam 
domino Rege apud Weſtm' ven tam præd 

— 7 2 = 
imur quando &c. Er dic” quod 
præd Steph & Petrus Accon ſuam prard inde verſits ipſum babere fou 
manutenere non debem Quia ꝓteſtamdo quot) non habetur nec exiſt 
nec à toto fupradict' habebatut vel fuit quædam conſuet int” 
mercator” & al perionas infra hoe regn' Ang! reden & Commerce” 
habentes uſitat & 4 quod ſi ahquis Merentot vel al perfon' 
infra hoc regu Ang!” refiden' ſecerit aliquam Billam excambij tecund” 
uſum Mercatot & hnjufmodi Billam excamby (us ꝓpt manu ſubicrip 
& eandem Biilam excamby ſecundum uſum mercatot ahcui al mer- 
catori five al perſo n infra hoc ren Ang! ecfiden' ditenerit & per can- 
dem Billam excamby requiſtverit baguins” mercat five al perſon! cui 
hujuſm Billa cxcamb' ſuit ditect ad folvend' aſiquem denar' ſum in 
hujulm Billa excambij menconat ad aliquod tempus in hujuſm Billa 
excambij limitat alcui al' mercatori ſive perſona! in hujutmodi Billa 
excambij nominat vel ordini ſuo ꝓ uſu alicujus a mercator' five per- 
ſonꝰ in hujuſmodi Billa nominat' ꝓ conſimili valose in hujuſmodi Bill 
excambij menconar' fore recept de aliquo al metcat ſive in 
hujuſm Billa excambij nominar'& ad locand' hujulm”denar' ſum ad 
Compur' prout p advifament' Et fi hujuſmodi mercatot five al per. 
ſon cui hujuimodi Billa excambij fic direct ſoret ſuper viſum hujuſimꝰ 
Billze excambij ↄcceptaret hujuim' Bill” excambij ſecund uſum mercat 
ad folvend' hujuim denar ſumꝰ in hujuim Billa menconat ſecundum 
tenor hujuſmodi Billz excambij Et ſi hujuſm mercat five al perſon 
cui vel cujus ordini ſolueo hujuim denar ſum in hujuim Billa cxcamb 
menconat ſuerit ſiend p indotſ huxuſa billæ Excambij 


ordina vit content? hujuſm bilke Excambij ſolvend aliquibus al mercat 


ſive al perſon in hujulm” ladori nominat vel ordim eorum ꝓ valore 
in 


reer 


* 


Paſch. Anno 2 Williebni & Marie. 301 


— — — — — — 


in hujuſm. Iadori. menc? fore teceptꝰ de hujuſmodi perſon in huſuim 
Indorſ nominat ac fi hujuſm mercar' five al perſon qui hujuſm biflam 
Excamdij ſic recuſaverit ſolvete hujufm' denar'in hujuſmꝰ 
| menc hujuſm” mercar' ſive al perſon” in huſuſm IndorC 
ij nominat quibus vel quorum ordini (oluco inde 
hujuſm' billæ Excambij appunct fore fiend” ſecund* 


por ede ore 
' ( Anglict Perry) 


con 
al 


Carver, being 
the Kings 


liquores pred in pred Villa & Com Novi 
& Com? Northumbt ad intencon quod ptædict 
ut ſorent eidem Felici Calvert ꝓ uſu dicti dni Regis Te the inctae 
want} 2 mays wr han > * rs. 
ptimo ſuptadicto apud pred Villam Novi Caftri Kung. 


F 
1 
f 


8 


þ 


ſuper Tinam ad requiſicon' Felicis idem Lancelot pred” billam 
Excambij rb | — 
eandem biſſam requiſi c 
Thome Price ptted 


: 
15 


11 


Prout per Re- 
card” Scaccarij. 


20 
115 


25 
121 


— 
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an Event Exrendi ſac à dicta Cur' Scac' dicti domini Regis nunc apud Weſtm 


thereupsn, ub Sigillo ejuſdem Cut & Vic Lon direct pro prædꝰ Debir' quinque 
mille librat verſus ptæd Felicem Calvert debito modo emanavit per 


præcepit dem Vic non omitterent ꝓpt aliquam libert quin 
cam ingred ac tam p ſacrum' pborum & legal hom de balliva ptæfat 
Vic vel alit per ſacrum & teſtimoniũ aliquorum proborum & legal 
hom de cadem balliva prafat? ow _ tei veritas melius ſcit 
iſſet qm omnibus aliis vs mediis & modis quibus udn Vie 

44 inquires. ſiviſſent aut potuiſſent diligent” inquirerent quæ & cujulmodi bona & 
——_ catalla & cujus precij Ac quæ debir' ſpecial” & denat ſum idem 
Fel Calvert tunc ic in dicta balliva præſat Vic eaque omnia & 

ſingula prazd” bona & catalla debit credit ſpecial” & denar ſum in 
querumcung; manus tunc exiſt p ſacrum to prob & legal hom 

diligent” apptec & extendi ac in manus dicti dom” Regis nunc capi 


Juris forma exequen Et præd Lancelot ulterius dic quod poſtea & 
ante diem exhibic' Billæ necnon ante retoru brevis præd ſciłt 
viceſimo quinto die Nov anno regai dicti domini Regis nunc primo 
An Inquiſition ſupradicto præd Benj Thorowgood & Tho' Kinley Load præd 
raken by thee. execuconi brevis præd. ꝓcedebant Et quandam Inquiſie' indent” cori 
eis apud Guildhall Civit' Lond” præd ſeituat in paroch lanQi Lau. 


quod quidem breve idem dominus Rex nunc ciſdem runc Vic Lond" 


— — 
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Thomæ Price ad uſum pd Felieis Calvert quodque pd ſum* quingent 
libr & quælibet inde parcell dicto die Capcon' Inquiſic' ptæd præd 


pradicto ꝓ execuc? brevis præd Baron præd in Scac' prazd* (codem 
Scac' apud Weſtm' przzd” tunc exiſten' retornaver & certiſicaver In- 

iſic præd p ipſos in forma ptæd capt Et quod iidem Vic prædict 
ſam quingent' libr per ipm̃ præd Lancelot” ington præd' Felici 


inde ſic ut 
Vie Lond 
ſum 


ſcilicer nono die Dec” anno regni dicti domini 

pradicto quoddam breve dicti domini Regis nunc An nent 

dicta Cur Scac' dicti domini Regis nunc ſu Sigillo afterwards 
pred Villz Novi Caſtri ſuper Tinam direct pro (ut one 

libr per Inquilic' præd E. 

debito modo emanavit Et idem 


anno regni dicti domini Regis 
pradicto apud pdꝰ in paroch & wardꝰ præd prædꝰ 
agent libt legalis monet Angl ad uſum dicti domini Regis 
— (olvir & atisfecirin plen enontacon & ſarisfac* præd ule menc? 1}... 
brevis de Extendi fac' & przd. billæ Excambij & ſum = libr paid thercupon. 
ic 


And una & 
taders bills, 


4 unn 


The Plaintiff 


Cunſcs of 
Demwrer. 


Et temidit ad 
Ganere/emm 
Ertan. 


Joyader in 
Demurrer. 


Cont ir. vanccs. 


Further Con- 
tingance. 
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Excambij ment & ꝓ eandem ſolvi appunctuar. & prad. bill. Excambij 
& ſum quingent libt per Inquiſic. þd' fic ut pſertut compert” & pet Vic 
Lon' ptædꝰ in manus dicti domini Regis nuc fic ut prafertur capt & 
ſeiſit· & per ipſum Lanc ſic ut præ ſertur ſolut. & ſatisſact.ſuer & ſunt 


Fr wns & 44+ una & cadem billa Excambij & una & eadem ſumma quingent. libr. & 


non alia acque diverſa Er hoc parat eſt veriſicare Unde pet Judic ſi 
pd. Steph. & Petrus accon. ſuam pᷣd inde vet. cum habere {cu manu- 
tenere debeant &c. 
Er prædꝰ Stephanus & Petrus dic quod ipl per aliqua per prædict. 
ua 


Demurrs to the Lanc' ſuperius placitando allegat ab accone ſua prxd'inde verſus ipſum 
Pleacſpecially. 7 2nc.habend. præcludi non debent quia dic. quod placit. prad* per ip- 
' ſum Lanc. modo & forma przd' ſuperius in m placit. materiaque 


in codem content. minus ſufficien in lege exiſtunt ad ipſos Steph. & 
Petrum ab accone præd. inde verſus ptæd Lanc habend' præcludend 
Quodque ipſi ad placit.illud modo & forma præd per ipſos Lanc. ſupet 
placitat neceſſe non habent —d us lege tettæ tenentur reſſ 

Et hoc parat' ſunt verificare Unde ꝓ deſectu ſufficien' —— præd 
Lanc in hac parte iidem Stephanus & Petrus pet Judic & pna ſua 
occone ꝓmiſſot᷑ ſibi adjudicari &c. Et pro cauſis moracon' in lege ſuper 
placito illo idem Steph & — dfromem Statut in hujuſm. caſu 
inde nuper edit. & proviſ.oſtendunt & Cur. hic demonſtrant has cauſas 
lubſequen. videlicet eo quod placic. prædꝰ tendit ad general. Exit. & eſt 
incertum in ſe pregnans & ſotinſecum & non teſpondit ad Narracon. 
& caret forma &cc. 

Et prædꝰ Lancelot. dic. quod placitũ præd' per ipſum Lanc modo & 
forma ptædꝰ ſupcrius in barram placit. materiaque in eodem content. 
bon. & ſufficienꝰ in lege exiſtunt ad ipſos Steph. & Perrii ab accone ſua 
predict? inde verſus ipſum Lanc. habend' prazcludend* quod quidem 
placitum modo & forma pd. ſupetius in barram placitat. materiamque 
in codem content. ipſe idem Lanc. paratus eſt verificare & probare 
prout Cur. &c. Er quia Steph & Petrus ad placit ill non teſpondit 
nec ill hucuſque aliqualiter dedic. idem Lanc. ut prius pet. Judic Er 
qd' prædꝰ Steph. & Petrus ab accone ſua pᷣdꝰ verſus eund Lanc. habend. 
przecludantur & c. Et quia Cut dicti domini Regis nunc hic de Judicio 
ſuo de & ſuper ptæmiſſ. teddend nondum adviſatur dies inde dat eſt 
partibus præd coram domino Rege apud Weſtm. uſque diem Veneris 
prox? poſt Craſtinũ ſanctæ Trin. de Judicio ſuo de & ſuper pmill. ill 
audiend. eo quod Cur. dicti domini Regis nunc hic inde nondum &c. 
Ad quem diem coram domino Rege apud Weſtm' ven tam pradict” 
Stephanus Evans & Petrus Pereivall qrh præd Lancelot Cramligton 
per Attorn' ſuos prædict Et quia Cut dicti domini Regis nunc hic 
de Judicio ſuo de & ſuper ptæmiſſ. ptædꝰ reddend* nondum adviſatur 
dies inde dat” eſt partibus prædictꝰ coram eodem domino Rege apud 
Weſtm' uſque diem Sabbati prox” poſt tres Septimanas Sancti Mi- 
chaelis de Judicio ſuo de & IG audiend co quod Cut 
dicti domini Regis nunc hic inde um & c. Ad quem — coram 
| omino 
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domino Rege apud Weſtm ven tam ptædict Stephanus & Perrus 
qm̃ præd Lancelot per Artorn” ſuos præd Et quia Cur dicti do- 
mini Regis nunc luce de Judicio ſuo de & ſuper præmiſſ prædict' red- 
dend nondum adyviſatùr dies inde dat' eſt partibus coram code m 
domino Rege apud Weſtm'” uſque diem Lunæ prox poſt Octab ſancti 
Hillar” de Judicio ſuo de & tuper ptæmiſſ præd' audiend co quod 
Cur dicti domini Regis nunc hic inde nondum &c. Ad quem diem 
coram domino Rege apud Weſtm ven tam præſat' Stephanus & Pe- 
trus qm̃ prædict Lancelot per Attorn' ſuos prædict Et quia Cur' 
dicti domini Regis nunc hic de Judic' ſuo de & ſuper præmiſſ. præd 
reddend* nondum adviſatur dies inde dat eſt partibus præd coram 
codem domino Rege apud Weſtm' uſque diem Mercur prox? poit 
Quinden Paſchæ de Judicio ſuo de & præmiſſ ill* audiend eb | 
Cur dicti domini' Regis nunc hic inde nondum &c. Ad quem diem Further Con 
coram domino Rege apud Weſtm' ven tam predict Stephanus & 
Perras qm pᷣdictꝰ Lancelot? per Artorn' ſuos prædict Er quia Cur 
dicti domini Regis nunc hic de Judicio ſao de & ſuper ptæmiſſ præd 
reddend nondum ad viſatur Dies inde dar' eſt partibus prædict co- 
ram eodem domino Rege apud Weſtm' predict. uſque diem Vencris 
prox” ipoſt Craſt' ſanctæ Ttinitatis de Judicio ſuo de & ſuper pramill. 
audiend co quod Cut dicti domini Regis nunc hic inde nondum &cc. 
Ad diem coram domino Rege apud Weſlm ven tam ptœdict further Gone 
& Petrus qq; prædict Lancelot per Attorn ſuos prædict f 
Er quia Cut dicti domini Regis nunc hie de judicio ſuo de & ſupet 
præmiſſ reddend* nondum ad viſatur dies inde dat' eſt partibus ptæ- 
dict coram eodem domino Rege apud Weſtm' uſque diem Lunæ 
prox” poſt tres ſuncti Michaelis de Judicio ſuo de & ſupet 
emill. audiend eo quod Cur dicti domini Regis nunc hic inde 
nondum &c. Ad quem diem coram domino Rege apud Weſtm' ven” ane Coc- 
tam ptædict Stephanus & Perrus qm prædict Lancelot per Atrorn' 
fucs præd ia Cur dicti domini Regis nunc hic de Judicio ſuo de 
& ſupe pmiſſ ——— ad viſatur dies inde dat eſt partibus þd? 
coram codm̃ dio 


Further Con- 
muance 


per Attorn ſuos ptæd. Et quia Cur 
| e Jadicio _— & ſuper præmiſſ 
Wellm' przd' uſque diem Mercury prox 
— per præmiſl. —— 

| i ini Regi hic nondum &c, Ad Further Con 

cm dom pud Weſtni' _ tam predict” e 

Stephanus & etws qm præd' Lancelot? per Attorn ſuos præd Et 

qun Cur dicti domint Regis nunc hir de Judicio ſuo de & ſuper 
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tindance. 


12 


12 


i 


N 


Lancelot | 
— — ſuo de & ſuper 
ſatur dies inde dat eſt partibus | 
apud Weſtm' prædict uſque di | 
Hillar de Judicio ſuo de & ſu 
voher Con. dicti domini Regis nunc hic inde 


T 


tiavance. —— dic Paſchæ in im dies ; —_— 
uſque quem diem loquela (antea remanens e) Yuruce 
cujuſdam Actus Parkamenti conſect apud Weſtm decimo tertio die 


Febr' anno regni domini Williclmi & Mari nunc Regis 

Reginz Ang] &, primo tevivificat' continuat' Gt ac hn 
Tec coram dom Rege & domins ReginaWillicleaa & Maria 
jgs revived by Pdict? ven tam peared” Sep & Petr qm pd Lancelot 
act of Yale præd ſoper quo vis & p Cut dictot dumini Regis & donum 
Jodgmere jor nunc hic plenius imtelloctis amaibus & — — 
the Tama. deliberacon ſuperinde habita videtur eidem Cut quod placitum 
per iplum Lancelot modo & ſorma it” lapetius in Barr p 
tat maceriaque in codem content minus fufficien? in | 
ad ipſos Stephanum & Pettum ab accone ſua peardicr' i 
prædictꝰ Lancelot habend' ptæcludend Ob quod idem 
& Perrus dampna ſua verſus przfat? Lancelot o 


& 


E 


— — 
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& dominæ Reginæ cis inde direct. Idem dies eſt prafat? Stephano 
& Petro ibidem &c. Ad quem diem coram domino Rege & domina 
Regina apud Weſtm' prædict' venꝰ ptæd Stephanus & Petrus per 
Attorn' ſuum præd Et Vic London przd* (videlicet) Johannes Fleet 
Mil” & Humfrid' Edwin Mil” retorn quandam Inquiſicon* coram eis 
viceſimo quarto die Maij anno regni domini Willielmi & dominae Th laufe“ 
Mariæ nunc Regis & Reginz Ang!* &c. ptimo apud Gutid Mal 
ſcituat in paroch* ſancti Laurencij in Veteri Judaiſmo in Watda de 
Cheape ejuſdem Civitat Virture Brevis prædict capt” per Sacrum' 
duodecim proborum & legalium hominum de Balliva ptæſat Vic? 
per quam comperr exiſt quod prædict Stephanus & Petrus ſuſtinuer” 
dampna occaſione 2 pred” ultra mis & cuſtag' ſua per 
iplos circa ſectam ſuam in hac parte appoſitꝰ ad ſexcent libt & pro Damages 
mis & cuſtag ill* ad vigint ſex ſolid & octo denar Ideo cons eſt — 4 
PE ptæd us & petrus recuperent verſus præfat Lancelot” due ad 
pna ptæd per Inquiſicon' pred” ſuperius in forma prædꝰ compert' 

necnon * & ſex libr treſdecim ſolid & quatuor denar' pro mis 

uis præd. eiſdem Stephano & Petro per Cut dictorum 
& dominæ Reginæ nunc hic ex aſſenſu ſuo de lucrò 

i Quz — 2 7 dampna in toto ſe attingunt ad ſexcent 
igint & octo libt Et præd Lancelot in miſericordia &c. Judie' 
ſign ſexto die Junij MDCLXXXIX. General Errozs aſſigned. 


Cramlington verſus Evans and Percival. 


N a (Arit of Error upon a Judgment in the Kings Bench, where 
Evans and Percival declared againſt the Defendant in an Action 
upon the Caſe, that in the Realm of England (viz.) in the Pariſh 
ot St. Mary le Bow , London, there is and hath been time out of 
amongt Merchants and other perſons, (viz. ) 
z 02 other perſon , makes a Bill of Exchange 

of the Merchants, directed to @ Merchant 


perſon to 
mentioned, 


21 


7 


125 


- 


ws 
Pi 


| 


47, 
: 


: 
; 


f 


089 Caſes Adjudged inthe Exchequer Chamber, 


Bill voth afterwards refuſe to pay it to htm named in the ſald 
Indaument, then he which made and directed the Bill, upon 
Notice of ſuch Retuſal, is chargeable to pay the Money to the 
pcrfan, oz bis Oꝛder, to whom by the Inyozlment it was ap- 
pointed to be patd, 

Then they ſay, Chat Cramlington the zoth dap of No- 
vember, Anno Domini 1685. at Newcaſtle , direqed a Bill of 
Exchange of the ſame Date to one William Ryder, requeſting him 
at 25 Days aſter the Date of the ſaid Bill, to pap tu Thomas Price, 
02 bis Over, 500 L fa; the uſe of Felix Calvert Eſq; foz the 
value recetved of Francis Clever, and to place it to account prout 
per ad viſamentum; and on the 14th of the ſaid November it was 
ſhewn to the (aid Ryder, who then (accozding to the Uſage of 
Merchonts) accepted it; and that the ſaid Price upon the ſatd 14th 
day of November, fo2 the value recetuep of them the (ain Evans 
and Percival, by an Jndozſment upon the (aid Bill, accozding to 

of Berchants, ozvered the Contents thereaf to be paid 


the 
to the lald Evans and Percival ; and that the (aty Ryder aſterwards 
(viz.) the 5th day of December, in the year afazcſain, wag d 


by them the ſaid Evans and Percival tu pay ta them the ſath 
accozving to the afozeſatd Jubozſment,aud the ſaid Ryder reſuſea to 
pay it. 

Of ol! which the ſald Cramlington bad Notlce, (viz.) upon the 
iſt dap of January in the ſame year, and by reaſon thereof, and of 
the Cuſtom afozelaly, he became charged with the payment of the 
ſaid Money to them the ſaid Evans and Percival; and thereupon 
the ſatd Cramlington in conſideratione prxmiſſorum, did pzomtſe ta 
pay the ſald 500 L. to the (aid Evans and Pergival, &c. but 
minding bis Pzomiſe, ban not paid the ſatd licet ſxpi 
requiſitus,&c, 

To this the Defendant Cramliogtan puts in @ Pita in Bar to 
the ciſect as ſollowerh ; (viz.) Proteſtando, that there was us ſuch 
Cuſtom as ſet fo2th in the Declaration pro placito dicit , that long 

+ Felix Calvert in the Declaration mew 


befoze the Action 

tioned, was ane of the Commiſtiogcrs of Exciſe; and upon the 
10th of November, Anno primo Domini Regis nunc, by the hands 
of Clever in the Declaration mentioned did pay 500 L of the 
Money ariſing to his Bajcſty upon the Duty of Exciſe ; and at 
the Requeſt al the ſald Calvert, the Deſendant upon the ſame 10th 
of November, made and directed tbe afozeſatd Bill of Exchange ta 
the ſaid Wilkam Ryder, to pay to the (oth Price 300 1. ſo the uſt 
of the (aid Calvert, as in the Declararion ig (ct. tozth, 

And he further (aith, That the (aid Calvert, upen the 2 4th day of 
the (aid November, was indebted ta the King upon: the Account 
afozelaid in 5000 |. and upwards, prout per Recordum Scaccar”,&c. 
& ſuperinde tajiter ptoceſſum fuir in Cur' Scaccar' prædict ; that 
| P upon 
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upon the 2 4th of November afozeſaid a (Urit of Extendi facias 
was awarded to the Sheriffs of London anainfſt the ſaid Calvert 
foz the ſatd Debt of 50001. commanding htm to Enquire per 
Sacramentum proborum & legalium hominum, Ec. what Goods, 
Chattels, Debts, Specialties, Bums of Boney, gc. the ſald 
Calvert then had, and to extend and ſeiſe them into the Kings 
hands, in whoſe hands ſoever they then wett, that the King might 
be thereout ſatisfied of the ſary Debt juxta formam Statuti pro 
hujuſmodi deb dicti domini Regis recuperand* ; (Ulhich CUrit was 
Returnable the 26h of the ſaid November, and upon the 24th 
was delivered to the then Sheriffs of London who upon the 
25th day of the ſald November, by virtue of the ſaid Crit, 
took an Inquisition per Sacramentum, &c. by which it was 
fqund that the ſaty Defendant Cramlingron, upon the 24th of the 
faty November, was indebted to the ſaid Calverr in $001. fo: 
Money received by him to the uſe of the (aiy Calvert; and that 
the Deſendant made a Bill of Excha 


E. dated the roth of the 
ſaid November, to the ſaid Ryder, to pap tothe ſatd Price, 
to the aſe of the ſaid Calvert the im of 500 l. and that the ſame 
was due to the feld Calvert at the time of the Inquiſition taken and 


that the ſaid Sheriffs did thereupon feiſe the Debt and Sill of Ex- 


change into bands (ecundum exigentiam brevis ptædict, 
and Ketirned the CUrit and Inquiſit ion. ac. into the Exchequer 
5 &c. ius apparet ; by virtue of which the 

| to the ſald 300 |. and Bill of Ex⸗ 


ane further falth, aſterwards (ſcilicer) the 
och of December, Anno primo,&c. 4 Writ of Extendi facias was 
awarded out of the faty Conrt of Exchequee againff the (aid De 


ſendant Cramlingron foz the (aid 500 1. and thereupon be pats the 
ltd $09 |, ines the 15 „ Anno pt. ſupradicto, 
to the uſe of the King in | ; rd 
ul” mentionat b Bilke & 
& ſummæ quinge n pried” fic ut r 
Detendant Cramlingron Is the | wi im in 
Extent, and that the 300 L the of Exchange, ge. inthe Inqui- 


ſition found are the ſame with them mentioned in the Decla- 
tation &c. and (0 demands Judgment of the Action. 
To this Plea the Plaintiffs Demurred. 

And after divers Arguments Judgment was|given in the Kings- 
Bench fot the Plaintiffs in Eaſter Term, in the firſt year of King 
Nr and Queen Mary. 

Atv now it came to be Argued upon a (Urit of Error in the 
Exchequer Chamber. 1 

Firſt, 
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Body; and 


fuch-Heirs, the fame to be and remain to the ri 


and to ſuch other Heirs 


3 


Gideon Durdaur and the Heirs of his 


In Scaccario. 
of Robert Durdant,then do I give the ſaid 
Premiſſes in Chobhaw unto the Heirs Males of the Body 


Burchett ver /«s Durdant. 


Robert Durdant now li 


Termino Sanctæ Trinitatis Anno 2 W. & M. 


faid FHew y Wicks. 


dies the 2d of December 14 


as alvzeſaty; any that ] 


kx poſtular, and 
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They find that Wicks 
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2 i2 Caſes Adjudged in the Exchequer Chamber, 


Durdant, John Higden and Gideon Durdant ſhould levy a Fine of 
the Pzemifſes , which ſhould bz to the uſe of the ſald John Higden 
and his Delrs. 

They find that a Fine was levied accozvingly in Eaſter Term, 
15 Car. 2. 

"They find, That Robert Durdant dich on the 19th of Auguſt, 
20 Car. 2. and that John Higden atter in 20 Car. 2. upon a valu⸗ 
abig Conſideration in money, enfeoffed John Burchet of the Pye- 
miſſes; and that the ſald Burcher died rhe 1ſt day of October in 
the ſame year , and that the Pzemiſſes from him came to the Do- 
fendant Burcher, who entted into the Pxemiſſes and became ſeciſed 
ptout lex poſtulat. 

And they find, That Robert Durdant as well at the time of the 
ſaid Mill making, as at the death of the ſaid Henry Wicks, had an 
only Son called George Durdant, who was alſo Godſon to the 
Teftato2 ; and that the ſaid G Durdant died, and that William 
Durdant (Lefſo2 of the Plaintiff) was bis Son and Deir, and 
entrev, and made the Demiſe prout, &c. & fi ſuper totam mare- 
riam &c. 

Upon this Special Verdict Judgment was given in the Kings 
Bench fo} the Plaintiff. x | 

And the Court bere aſterwards having heard. the Caſe thzice 
Argued, did affirm the Judgment. ur. ee 

And the firſt Point ſpoken to was, Whether the Eſtate did not 
execute in Robert Durdant by the Statute of 27 H. 8. of Uſes ? 
To; if ſo, he would be ſeiſed of an Eſtate tail, and then Burchet 
would have a good Title, | 

— clear, Lands map be Deviſed to the uſe of ane her, as in 
Popham 4. | | 

[Tis true, a Deviſe implies a Couſineration, and intl lodge the 
C ſtate. in the Deviſee, I no Wſe. be limited it, 

Hete it is De viſed to John Higden aud his Þ:irs, upon tru@ and 

that he ould permit and ſuſfer, ac. Che wozd Truſt is 
pzoper foz the Limitation of an Ute, and the Eſtate Execute, 
unleſs it be firft limited to the uſe of a man and his Deirs tn Cruſt 
la; another, there the Intention te, that it (ould be only a Truſt ; 
and here Robert Durdant is reſtrained only from doing waſte,which 
ſhews, that 2, intended he ſhould take an Eſtate, oz elſe he could not 


| Reſolved it to be only a 
Hi ſhould 
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was to 
of N05 games : 
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the Teſtaror would not have bim 2 — waſte oz 
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The ſecond and pzincipal Point was, CUhcther the Remainder 
to the Deirs of Robert Durdant, now living,dtd veſt tn George Dur- 
dant, 02 was a Contingent Remainder. | 

It was much urged, That one could not take in the Liſe of his 
Anceſtor by the name of Heir ; foz nemo clt heres viventis, in the 
x Co. Archer's Caſc. A Deviſe to Robert, Kemaitnder to the next 
heir Bale of Robert, and to the beits Bales of the Body of that 
heir Bale, this is Reſolved to be a Contingent Remainder during 
the Life of Robert; and it was ſaid in that Cafe, that the next 


- fo2 the Remainder being limited to the Heits of 
living, and George being found 
a ſufficient veſignation of the 


2 


5 


l 
: 


5 
8 
5 


phzaſe is uſed ; as in CUrits of 


ſtttanets of 
Raviſhment / Quare filium & haredem rapuit, 2 Inſt. 439. 
Weſtm.z. cap.3 5. . the Dtatute of Treaſons, Creaſon ta 
kill the Heir of 
The third George Durdant took an Eſtate 
Tail, oz onlp ; fo2 it was Objected, that if. the 
wozds (Heirs were taken log the deſcription only of 


ta 

he muſt take only fo2 Life. 

would make an Eſtate Tail; (oz 
is ſometimes ſo taken when 

Number. A Deviſe to one ſoz life, 

bis Body fo2 ever; this is an 


* 


il in and Lowther, in Rol. Abr. Part 
251. But in 8, ( viz. ) Heirs of the Body now 
living, would ate foz Life to George Durdane ; pit 
the ſubſeq an Entail in him, (viz.) and to 


female, as he ſhould hereafrer happen to 
uld clearly veſt an Entail in George, he 
Body of Robert, and ſurviving Robert. So the 
tmed. 

Nota as to the ſecond Point , the Lord Chief Baron Atkyns 
Juſtice Powell ſeemed to be of Opinion, that the Remainder 
in regard the Point had been upon a Wric 
bzought in the Houſe of Lords upon a Judgment given in 
Caſe, upon the ſame Will, adjudged to 
conceived themſelves bound by that 
Lords. | 
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Paſch. Anno 2 Willelmi & Mariæ. 


— — 


Patrick Harding's Caſe. 


E was Indicted at the Seſſions in the Old Baily (Anno 
primo Willielmi & Mariæ) foz High Treaſon. 

The Tndiament ſets fozth, that rhe ſaw Patrick Harding 
machinans & proditorie intendens pacem & communem tranquil- 
litatem hujus regni Angl deſtruere & Gubernationem dictorum do- 
mini Regis & dominz Reginz infra hoc regnum Angl ſubvertere ac 
cxdes deſtructiones & lationes infra hoc regnum procurate 
23 Novembr' anno regni domini noſtri Willielmi & Maria, &c. 
primo apud parochs ſancti Martini in Campis in Com Middleſex” 
praediQ” malitioſe & proditorie compaſſavit imaginat ſuit & inten- 
debat dict dom Regem & dom Reginam adtunc ſupremos veros 
& indub na 79 non ſolum 4 ſtatu titulo poteſtate imperio & 
regimine regni ſui Angl' penitus deponere & deprivare verum etiam 
coldem dom Regem & dom Reginam interficere & ad mortem & 
finalem deſtructionem ponere & adducere & ſtragem miſerabilem 
inter ſubditos pet totum hoc regnum & alia Dominia ſua cauſare 
| mc ipſe prædict Patrick Harding ad nequiſſimas ptoditiones 

proditioſas intentiones ſuas prædictꝰ perimplend* codem viceſimo 
rertio die Novembt apud paroch' prædict 2 vi & armis,&c. 
bellum & rebellionem contra dictos dom Regem & dom” Reginam 
nunc ordinavit levavit & gerebat ac diverſos milites & viros armatos 
& armaturos ad . mil” ac bellum contra dictos Regem & Reginam 
nunc gerend” congregavit levavit & procuravit ac viros & milites fic 
ut præſertut levat extra hoc regnum Angl miſit & iter ſuum ſuſci- 
pere procutavit ad (eſe jungen aliis hoſtibus inimicis & rebellionibus 
dictorum Regis & Reginæ & bellum contra eoſdem gerend” & ulterius 
quod ipſe Patricius Harding ad nequiſſimas ſuas proditiones per- 
im & perficiend' codem 23 Novembt apud parochꝰ ptædict᷑ ut 
ſalſiſſimus itot dictor Regis & Regin cum quodam Johanne Taaf 
adrunc ſubdito dictor Regis & Reginæ exiſten proditorie ſe aſſembl 
& conſultavit ac eaſdem proditiones ſuas præd adtunc & ibid' cidem 
Johanni Taaff malitioſe proditorie & adviſat loquend in auditu 
divetſ. ſubditor dictotꝰ Regis & Reginæ publicavit & declaravit ad 
ſuadend* cundem Johannem Taaff adjutan & aſſiſten eſſe in iiſdem 
proditionibus magnum præmium & ſtipend” cidem Johanni Taaff 
adrunc & ibidem obtulit Si iple prazd* Johannes Taaff adjutans & 
aſſiſtens in iiſdem eſſe vellet contra ligeantiæ ſuæ debirum & contra 
pacem dictot dom Regis & dom Regin nunc coron & dignitat ſuas 
necnon contra formam Statut in hujuſmodi caſu edit” & provis 
&c. 
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33 H.6.1.b, were Enemies as the Law intends. It the Indicment had been 


— 


teen men, Subjccts of this Bingyam, at the tiwe ond place in 


Patrick Harding's Calc. 

E Upon Not guilty pleaded the Jury found a Spectal Uerdic, 
(Viz.) 

That Patrick Harding, to the intent to Depoſe the King and 

Queen, and depzive them al theix Nopal Dignity, and reftoge the 


late Bing James ta the Goverument of this Kivgdom,. dip (fo; 
Money by the ſaid Patrick paid) lf, bite, raiſe and pzocure Sfr- 


the Indiccment mentianed, to fight and war the King 
bode and thoſe Sixteen men (0 


in waging war againſt the Kt 
ueen: And if upon this matter the ſald Patri | 
guilty of Treaſon prout the lndictment, 
prout &c. and if Not guilty,#c, then not Gut 
Uipon this Special Verdict found, the bief Juſtice 


Juſtice Gregory and Juſtice Ventris, who Were then pꝛeſent at the 
©cſlions, concetved ſome Doubt; 0 they were of Opinion, that 
tt did not come within che Clauſe of the Statute af 25 Ed 3. of 
Levying War : Foxthnt Ctauſe is, That if a man War agai 
our Sovereign Lord the King in his Realm; and by the 
in the Special Verdict tt appears, that thele Men were liſten and 
ſent beyond Sea to atd the French King. | 

It was allo Doubted. whether it were a good indictment within 
the Clauſe of the Statute of adhering to the King's Enemies, the 
ga 8 comes ſuiip 2222 — Gin) the 
ending to atd King, Enemy Bing 
and Queen in open them. But the lad ictment is 
ſhozt as to this matter ; foz't 
— um Avg miſir hed 
& rebellat dict Regis & Regin; where! 
the Enemies were, that the Court might 


Thar _ them to the Freneh King, then in open War, &c. it dad 
been b 

And upon thefe Donbts the Caſe was A*journed foz further 
Conſideration. 

In Michaclmaſs Vacation the greater part of the Judges were 
affembled ot the Lord Chief Juſtices Chamber, and having 
debated the Batter amongſt themſelves , thep all (ercept Juſtice 
Dolben) agreed, that the faid Patrick Harding was guilty of High 
Treaſon within the Clauſe of the Statute, foz Compaſſing the 
Death of the King, it being found by the Verdict, That the ſaid 
Patrick Harding, to the intent to depoſe the Bing and Queen, aud 
depzive 
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depzive them of their Dignity, ac. did fox Money, hire, lif, ac; 
and an intent to Depoſe the King (pzoved by an Overt an) hath 
been always taken to be within the Clauſe of Compaſling the 
Death of the King. Oo ts Hales's Pleas of the Crown, fo. tt. and 
ſo it was held in the Caſe of the Earl of Eſſex in Queen Eliza- 
berhs Time , and in the Lozd Cobham's Caſe in the Reign of 
King James the Firft. 

And the Chict Juſtice cited the Statute made 29 H 6. cap. f. 
upon the Rebellion of Jack Cade; which Ac lets ſozth , that 
John Cade, naming himſelf John Mortimer, falfip and traiterouſly 
imagined the Death of the King, and the deſtruaion and ſubver- 
ſion of this Realm, in gathering together and levying of a great 
Number of the King's People, and exciting them to Riſe againſt 
the King , ac. againſt the Crown and Dignity of the 
King; wos an Overt ac of imagining the Death of the 
King, and made and levied Mar falfly and trayterouſly againſt 
the King and his Dighneſs, ge. Do that it appears by that Kc, 
that it was the Judgment of the Parltament, That gathering Men 

ether, and — 4 — was an Overt 
AQ of Imagini Death King Vide Stamford's Pleas 
of the — 180. 

And according to this Opinion judgment was given ag ainſt 
Harding in the following Seſſions, and he was Executed there- 


upon. 


N 


which was to be y 


the Judges, the Decree of the Lords was, That the Half Blood ſhou 
have an Equal ſhare. 


Samon! 


318 ACaſc Adhudged in the Houſe of Lords. | 


Samon verſus Jones. 


an Ejetment bzought in the Court of Exchequer, in the- 
* the Reign of the late Ring James the Second. 


to hold to his Son and his Heits to the Uſes following, (viz) to 
the uſe of himſelf to; Life, (ano then mentioned ſev:ral ot 
not neceſſaty to be here mentioned, as not material to 
in queſtion) and then to the uſe of the (iſe faz Life, and 
to the uſe of Robert and the Heits of his Body; and foz want of 
ſuch Tue to the uſe of Ellen the Daughter, and the Deirs of her 
Body, ac. William Lewis and his Caife died; Robert the Don 
deviſed the Eſtate to the Leſſor of the Plainciff, and died without 
Tue; Ellen was in poſſeſſion, and claimed the Lands by this Deed; 
in which th.re was a Warranty, but no Execution of the ſaid Deed 
(further than the Sealing and Delivery) was had, either by Encol- 
ment, Attornment, oz otherwiſe. 

Do that the ſole Queſtion was, Whether this Deed ſhould 
operate as a Covenant to ſtand ſeiſed, oz be vold? And it was 
Adjudged to amount to a Covenant to ſtand ſeiſed in the Court of 


And upon a Mt of Error bzought upon the Statute of Ed. 3. 
befoze the Commiſſioners of the Great Seal, and others empowereo 
by that Act to ſit upan Writs of Error, of Judgments given in the 
Court of Exchequer,the (aid Judgment was Keverſed by the Opi⸗ 
nion of Holt Chief Juſtice of the Kings Bench, and Pollexſen Chief 
Juſtice of the Common Pleas. 


a a _ 4 _ ac a—_—_ vic 89Þ 


And upon a Writ of Error beſoze the Lords in Parliament. bzought 
upon the ſald laſt Judgment, it was Argued lo the Plaiariff in the 
VVrit of Error, That this ſhould enute as a Covenant to ſtand ] 


ſeiſed to the uſe of the CTIfe, Son, ac. 

It appears by Bedell's Caſe in the 7 Co. and Foxe's Cale in the 
8 Co. that the wozds pzoper to a Conveyance are not neceſſary ; 
but ut res magis valeat a Conveyance map wozk as a Bargain and 
Sale, tho the woz os be not uſed (o 45 a Covenant to ſt and ſeiſed, tho 
the wazd Covenant is not in the Deed, aud and Pople wells Caſe 
were 
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were cited in 2 Roll. Abt. 786, 787. A Feme in Conſiveration of a 
Marriage intended to be had between her and J. S. did give, grant 
and confirm Lands to J. S and his Deirs, with a Claule of V Var- 
ranty in the Deed, which was alſo Enrolled , but no Livery was 
made: Jt was Reſolveyto operate as a Covenant to ſtand ſeiſed, 
(Vide Osborn and Churchman's Caſe in the z Cro-127. which ſeems 
contrary to that Caſe) but tbe chiefeſt Caſe relied upon was that 
of Croſſing and Scudamore, Mod. Rep 175. where a man by Inden- 
ture bargained, ſold, enfeoffed and confirmed certain Lands to his 
Daughter and her Hetrs, and no Conſideration of Natural Love 
02 Money erpzeſt : This was Reſolved 22 Car.z. in BR. to operate 
as a Covenant to ſtand ſeiſed; and upon a Wric of Error in the 
Exchequer Chamber, the Judgment was affirmed. | 

It was ſaid on the other ſive fo2 the Defendane, That the Caſe 
at Bar differed from the Caſes cited; foz here the Intention of 
the Deed is to transfer the Eſtate to the Son, and that the Uſes 
ſhould ariſe out of ſuch Eſtate ſo transferred. In the Caſes cited 
no Uſes are limited upon the Eſtate purpozted oz intended to be 
Conveyed ; but only an Intention appearing, to convey an Eſtate 
to the Daughter in Croſling's Caſe, and to the intended Husband 
in Poplewell's Caſe; and ſeeing foz want of due Erecution in 
thoſe Caſes the Eſtate could not paſs at Law, it ſhall paſs by 
raiſing of an Uſe. But the Caſe at Bar is much the ſame with 
the Caſe of Hore and Dix in Siderfin the iſt Part. 25. where one by 
Indenture between him and his Son of the one part, and two 
Strangers of the other part, in Conſideration of Natural love, 
did give, grant and enfeoff the two Strangers to the uſe of him- 
ſelf fo2 Life, Remainder to the Son in Tail, ac. and no other 
Execution was there than the Sealing and Delivery of the Deed ; 
this was Reſolved not to raiſe an Uſe , fo2 the Uſe was limited to 
tile out of the Seiſin of the Strangers, who took no Efate. 
Vide Picfield and Picrce's Caſe 15 Car. 1. Marche's Rep. 30. One 
gave, granted and confirmed Lands to his Son after his Death; 
this Deed had been votd, if Livery had been made: Jt was Re- 
ſolved not to enure as a Covenant to ſtand ſeiſed, becauſe the Deed 
was vold in the frame of it. 

The Lords affirmed the laſt judgment given by the Lords Com- 
miſſioners,&c. and held that no would ariſe. 

CUith the concurrent Opinion of Baron Nevil, Juſtice Eyre, and 
Juſtice Ventris. 
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ARG M ENT 
Mr. Juſtice Uentris 


EXCHEQUER—CHAMBER> 
UPON A 


Writ of ERROR out of the tote 


—— 


verſus 


Bernard Greenvil Eſq; Defcndan. 


| Þ E Plaintiff bzought a Writ of Error upon 12 
in an Action of Treſpaſs and Eeectment in 


(One Dighton Gene Plaintiff 


DL 
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Dighton ver ſus Greenvil. 
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That Thomas Lewis the 9 of April, 20 Jac. 1 1. 'befoze the Mayor 
of Lincoln, acknowleged a Statute Merchant to William Knight 
fo2 1200 l. to be paid at the Feaſt of St. Philip and Jacob then 
nert CO — — the lald Money was not paid at the 
voy and that Knight the rs of November 1629. made 
laſt 1 bt 1 oi la llaack 1 bis Executor, amd died, that 
la ph Wilt, and in Tridiry Tem 40 Gar. x. 

ſued a Cap. % — out of the Common Pleas agatnſt the caid 
Thomas Lewis, directed to the Sheriff of Lincoln , returnable in 
Tres Trin. who moron laicus — ſed non ſuit inventus in 


balliva + 77855 A 7 of July, 
Cavs Vi x , and 
all — 1 and con ſq Lewis kempore 


was ond —_ of — 5 — 
os 1 


AA by Ericnt as bis 
Free-hold, until he ſhoulr be Cant his ſaiv Debt, with his 
Damages and Colts. 
They furthee ud, That the kuh Thom Lewis, und one 
= Lever, =_ Thomas Lever the 2 1 13 Car t. ac- 
nowleged a in nature of a Statute Staple, beſoge 
the Lend Chef juten Beampſion, ts Richard Gerrard fo} 1000 l. 
papable at — — then nert wy > be which Money was not 
patd at the day, and that upon a Cerrificate of . 


Lind 
rfſefſt{oheF to be — 15 the lad 
cauſed to be delivered to tbe ſaid 


balk 
221 
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if 
If 


41 
225 
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_ — 29 of 
that the'24 of — 
the ſaid Mannor, 
Tom 
ed his 

They 
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27 
of a Statute Staple, befo 
Sir Gervaſe Elwaigs, and Wi 


Lord Chicf Juſtice Brampſton, fo 
Burroughs (oz 5000 l. papable at 
the 
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the Feaſt of St. John the Bapriſt next following, which Money was 
not paid at the dap, and that upon a Certificate of the ſato Re« 
cognizance in Chancery, by the. ſaid Sir Gervaſe Elwaies and. Wil: 
liam Burroughs, the 10 of Decemb. 15 Car. 1. there iſſued out u 
Cap. ſi laicus, and an Ertent again the ſatd Thomas Lewis 
directed to the Sheriff of the County of York, returnable in Quin. 
den Hill. prox. at which dap the Sheriff ceturned an Inquiſition by 
bim taken; whereby it appeared , that the (ald William Lewis 
tempote Recogn' debiri præd wag ſeiſed in Fee of a Capital 
Meiſuage in Marte, and of divers Meſſuages, Lands and Tene⸗ 
ments, being the ſame Lands mentioned in the Declaration, tu be 
demiſed by the ſald Earls; and the . 15 Car. l. 4 
Liberate was ſued aut returnable in Quiden' Paſch to the fatd 
Sheriff, who returned, that he ſed to be deilvered the ſaid 
Lands ano Teacmenes to the ſat Sir Gervaſe Elwaies, and William 
Burroughs, to hold as their Free hold, until they ſhould be ſatiC- 
fied, the ſald Debt with their Damages and Coſts. - 

They find that Thomas Lewis was ſeiſed of al th: Lands 
mentioned in the ſaid ſeveral Inquiſitions , at the reſpective 
times of bis achnamledgment of che (aid Statute and Recogni- 
zance 
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polſeſſion of the ſaid Edw | 
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the land Edward Lewis became ſeiſeb of the (aff Mannor and pre 
ur lex poſtulat, and that in Michaelmafs Term 21 Car. 2. 

Edward Lewis beg fo ſeiſed levied a Flur come ceo, 
lanjations' of the dad Hanno: and Wines to 
his Yeirs, te the uſe of Edward Lewis and his 


— + John Lewis had Tſſue two \Elj2abeth 
were the Heirs both of John and Edward Lewis; 

30 Sept. a6 Car. a. dieb without Jſur ; and 
that the lad Elizabert and Mary, as Hetts to both John and Ed- 
and were ſeiſed- prout lex poſtular; and that Etrzdberh 
Earl of Huntington, 


martin e b Gar! Born ans chat Mary mart 


right of their ſac Wtves , erffted into the fats Bantiozs and 


They find, that Executoꝛs is aſſi to 
Elizabeth Lewis Mſidow, all-thetr interett in the lato and 
Extent, by virtue whereof the feld Elizabeth entred and way poſ- 
ſefſed; but in Crus foz the (at two Earls , and denrtſed the ſame 
unto the ſatd Earls at (Uill. 

They find, that the ech ot November 1672. Str Ger 


— —— — 
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There bade been divers Polnts made th the Caſe by the Counſel 
that have Argued; ſome habe made moze than others: But the 
Method J ſhall take will be, to obſerve the ſeveral Tranſactions 
that have been in the Caſe , as they are found in this Special 
Verdict; and to Conſider of what effect and conſequence they 
will be in Law foz the Barring of the Ettent upon the Statute 
acknowlevged to Elwaics and Burroughs, either in reſpect of any 
p}eſent Right that be had at the time of the Fines levied, oz any 
future Kigdt that cheuld firſt come to hiiti upon the Satisfaction 
ce en ipch rard g Statue, ſo ds to give him the benefic 
of the ſecond Sabing in the Statute of the Ith of Henry the 


7th of Fines. 


Wt is fourid, that there were thyee Stacutes ſucteſſibely acknow» 
tedge, and that the laſt Statute was extended firſt, which J think 
makes n one wap noz othek ; and that on the 5ch of July 


22 1655. the two Extents which were upon Knight's 

; and Gerrard's Statute ( which wete the iſt and 2d in 
time dfkiiowlebgev ) were aſſigned to Edward Lewis; and two 
— alter in the pear 1657. Thomas Lewis, who is found to be 
n' 


and re 
Edward Lewi 
the Pycthilſes 


further,J will fee what became of the Ertents 
Statutes to Knight and Gerracd,after this Aſſign- 


„that the Counſel fog the De bath Argued, 

| Ss Gerrards 2 s Dtatutes were 
and habe conchuved, 
in . 's Extent, after they 


of firs, to remove Knight's Sta» 
__——— — fome way 
en no is faction acknowledged upon 
ſtand in way of the Defendams Citſe: and this is 
fo them in another Matter; fog if the two Extents 
Weep at e date be Reverſional Intereſts, the Con; 
that 2 —— 
eErtem not thereupon be 020 
Reverſional latereſt which was thew tn Bur- 
na « | my — 
£ o Chamberlain and Ewer in 2 12 ; 8 
Hogs on fo}. 9 84 


t would wake an end of 

1 5 purpoſe; tog that the Eſtate and 
Extent they would ſuppoſe to continue at leaſt as to 
Burroughs 


— —— — — 


— 
n - 
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Burroughs and Elwaies, till ſuch time as Satisfaction ſhould be 
acknowledged, which was not done till Twelve pears af- 
ter. 

Foz my part, J do not think it neceſſary to the Reſolution of 
the main Point of this Caſe, to inſiſt upon the Dzowning; 02 
to determine, whether the Ertent upon Gerard's Statute and 
Burrough's Statute were Reverſions,02 in the nature of Reverſional 
Intereſts ; vet becauſe it has not been a Point much ſpoken to on 
both ſides, I will ſap ſomething to it by and by, and J do tncltne 
to think that they are in the nature of Reverſions, and that 
Knight's Extent after the Aſſignment to Edward Lewis became 
dꝛomned in Gerrard's Extent : But whether there were any dzown- 
ing oz no, there is enough in the Caſe beſives to take Knight's 
Extent out of the wap, 02 to determine it: Foz J am not (atis 
fied that Knight's Statute , as the Verdict is found, was ever ex- 
tended at all; fo it ts found to have been acknowledged befoze the 
Mapoz of Lincoln, and that the Money was not patd at the dap, 
and that Knight the Conuſce died; and that Iſaack 1. 
. thereupon out of the 
P 

Now it being a Statute Merchant, it ought firſt to have been 
certified into the Chancery, and from thence a Capias ſhould be 
iſſued out, Keturnable in the Court ol Common-Pleas. And ſo the 
Sratute of Acton Burnel( 30 Ed. 3.) Enacts, and ſo ts Firz.N.B. x30. 
whereas here the Capias goes out of the Common Pleas, and foz 
ought appears was the firſt ſtep towards the execution of this 
Siatute ; to? it doth not appear that it was ever certified, oz 
that the Court had any Kecozd befoze them to award this 
upon, and ſo the Execution is quite in another 
Statute pzovives, and in anew — — 


conſequent] 

together wtth Gerrard's Statute, to Edward Lewis ; 
if (o, J take it to be dꝛowned in Gerrard's Ertent. As to that 
the Caſe is no moze than this; that after the Statute ts ertenve» 
there comes another Extent upon a puiſue Statute( fo: tis 
that Gerrard's Statute was extended after Knight g „ whe- 
ther the Eſtate by Extent upon the puiſne Statute be in the nature 
of a Reverſional Intereſt ; fo7 if ſo, then when the 
firſt Extent and the latter comes into one N | 

dzowned; (oz an Eſtate foz years, o; other Chattel Intereſt," 


— — 


22 
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ſus Smich In Mo.66:. 


it 


bat an Extent is rather in the nature 


than an Intereſt 02 Eſtate in tbe Land 


and Vavaſor ver 
chat it is 


the Lan 


of Haydon 
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Tf a Leaſe foz years be made reſerving Rent , and then the 
Leſſor acknowledge a Dtatute;which is extended, the Coniſee after 
the Extent ſhall have an action of Debt ſoz the Bent, and diſtrain 
and avow lo; the Rent,(as in Bro. tit. Stat. Merch 44.and Noy ſo 74) 
but he that enters by @ Power to hold foz an Arrear of Rent ſhall 


not. 
in Keverſion may releaſe to the Tenant by Extent , which 

will vzown the Intereſt and emerge his Estate, accozving as it is 
b. 273. Tenant by Statute 


ew, That an Extended Jntereſt makes an 
as much as any Demiſe o; Leaſe. 

And J take it, the conſequence of that is, 
by Extent is cvicred by an Extent upon a prior 
and Burroughs Extent was by the Extent of Knight's Statute ; 
oz where the prior Statute is firſt cxtended, and then a Statute 
of later date is extended , as Gerrard's Statute is found to be 


275 
in nature of a future Intereſt, as a Term lite, ts 
commence after the end of a fozmer Term; one ſhall 

befoze , 


2 
S 
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But the nert thing to be conſidered is, (ſuppoſing Knight*s 
Statute to have bren well ertended and not to be dzowned in 
Gerrard's Statute,after the aſſignment of hot h to Edward Lewis) 
how the Fine levied by Thomas Lewis and claim will wozk ta 
the barring of theſe extended Inteteſts, that were thus in Edward 
Lewis at the time of the Fine levied ? | *FY 

That a Right to an Eſtate by Extent will be barred by a Fine 
and Non claim, as well as the Intereſt oz Right to a Term 
of years, 02 any other ſuch like Eſtate, cannot be queſtioned , and 
J think has been agreed of all hands. Saffin's Cale in the 5 Co. 
and the Authozity of a great many other Books makes that ta be 
without Conttoverſte. | Cs 

But the Counſel ſo the Defendant have inſiſted upon two things 
in this Caſe, by which they have endeavoured to ſhew, that neither 
of theſe Extents Qhould be barred by this Fine; which 1 ſhall men- 
tion and give ſome Anſwer to. d 159 . 

Firſt, Jt has been ſald, that it is reaſonable to intend, That the 
Aſſignment of Knights and Gerrard's Ertent to Edward Lewis was 


bzances, if the Fine of him that has the Inheritance, and alſo the 
ould bar his own Truſtee. 


the Caſe is : | | | | | 
hat a man had purchaſed a Leaſe fo; years in Truſt fo bim- 
ſelf, and afterwards he bought the Inheritance, and afterwards ſold 
it, and levied a Fine to the Purchaſoz ; it is ſaid there, that Five 
years Non claim ſhall bat the Aſſignee of the Term: For (ſaith 
the Book ) che Truſt paſſed incluſively in the Fine. So that it 
muſt be underſtood in that Caſe that the Coniſee, who was a 
Purchaſoz,did not know of this Cerm,noz anyAgreement to have. 
tt aſſigned in Cruſt foz him; and then if the Fine had not barred 
be had been cheated. d od $14 $3 | 
But J conceive the Law would have been otherwiſe, i by 
Agreement this Term: had been to be aſſigned in Truſt ſoz the 
Coniſce; and this J think goes upon a very good Reaſon: Foz 
he that has the Inheritance in Truſt, foz wham ſuch a Term 02 
Eſtate by Extent is aſſigned, muſt be taken as tenant at (Utll to his 
Truſtee, and then that his poſſeſſion is the poſſeſſion of the Truſtee ; 
is,Chat rhe Fine levied by him that has the 

p upon that, w | 
Qould 


5 


appears, there was no ſuch 


Intention » 
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Intention, no doth it appear that the Coniſee knew of the Term. 
Do that J do agtee, Chat if it were found that theſe Aſſignments 
to Edward Lewis of the Statutes were in Truft, aud to wait up⸗ 
on the Inheritance, was aſter fold and conveyed by the Fine 
of Thomas Lewis to tr John Lewis, that then the Fine and Non- 
claim will not wozk to the Barring of either of thoſt Statutes. 
But the Special Verdict finds nothing of any Truft, and we 
cannot intend it without finding; neither is there any thing 
found to induce o; ground any ſuppoſition of a Ttuſt: Foz it is 
nat found that either of the Aſſignments were made to Edward 
Lewis foz Buney, 07 other Conſideration moving trom Thomas 
Lewis 02 Sir John Lewis, noz to have been made by any direction 
oz a requeſt of theirs, and there was two years diſtance be- 
tween the Aſſigaments and the Fine levied and Sale of the Pze- 
miſſes to Sir John Lewis, ſo that they cannot de taken to have 
been made with any relation to his purthaſe ; and then it will be 
plain that Knight's Extent ( ſuppoling it not to be dzowned in 
Gerrard's Extent) muſt be barred afrer Five » without claim 
upon the Fine in 1657. of Thomas Lewis. Foz as this Verdict ts 
found, it muſt be taken that the Eſtate by Extent was viveſten 
puts the Coniſec in actual 


Leſſec aitct a Liberate to the Coniſce map 
not befoze the Liberate, Hob. 8s. Che Coniſes aftet the Liberare 
18 3 of a Helcaſe to enlarge his E 

270. b. 

Now the Verdict finds, that at the time of 
1657. Thomas Lewis, the Conuſor bf that Fine, was in actual 
and teal polſeſton, and that Edward Lewis was in polſtſſion prout 
lex poſtulat ; this actual and real poſſeſſion in Thomas Lewis could 
not be, unleſs he has regained the poſſeſſion after the Liberate upon 
the extent of hr's State, | 

It has been d, That he ould be taken to have entted 
by the Conſent of Lewis. 

There is na ſuch thing founo, and ſo catmot be intended, and 
then that Eſtate by Extent muſt be dtveſted ; and ſo the Caſe is 
ſironger than that of a Leſſee ſox pears befoze Entry, who gains 
no actual poſſeſſion till Entry, and therefoze his 
be pꝛoperip ſald to be Diveſfed; and pet u 
if he enters not within Five pears. A 
Statute ſhall be batted, who has had the actual 
a Liberate, and then aſtetwards the Coniſor 
and real poſſeſſion, as the Verdict erpzeſly finds , and levies a 
Fine upon the finding in this Verdict; which J take it to de as 
rong a Caſe as cli be 
the Fine as to Knight's 


Qu— 
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by then after that he became barred he ſhall have five years 
moge to claim in reſpect of Gerrard's Statute,this is till upon a 
ſuppoſal that Knight g Statute was well extended, and that it did 
not down in Gerrard's Statute : Foz if the Extent upon Knight's 
Statute were void upon the Keaſons mentioned befoze , oz if 
dꝛowned, then muſt Edward Lewis claim within the firſt Five 
years after the Fine, to ſave Gerrard's Ertent. Foz J ſhall grant 
that he may have Five. years upon Gerrard's Statute, after the 
Five years Non claim upon Knight's Ertent , and that by the 
ſecond ſaving of the Statute of 4 H.7. ſoz'tis a new Right then 
firſt come to him upon Knight's Extent, being barred, 

Therefoze J cannot- agree with Mr. Finch and ſome that haue 
Argued foz the Plaintiſſs in the Crit , Cbat if there be ſeveral 
Extents upon Statutes acknowleged at diffrent times, that they 
are all pzeſent Rights, becauſe the Liberate deltvers the Land to 
the Coniſee to hold immedtately ut liberum tenementum; any 
therefoze if a Fine be levied, he that hath the Ertent upon the 
puiſne Dtatute muſt claim immediately, as well as he that hath 
the firſt Extent ; whereas the Extent upon à latter Statute, 
until there comes an Extent upon an elver Statute, is either 
turned to a Reverſion, as J Argued befoze, oz in the nature of a 
future Inteteſt: And therefoze till the firf Extent be barred, oz 
ſome way determined, be that hath the Ertent upon the puiſne 
Statute, can have no pzeſent Right, and conſequently is not 
bound. to claim, but his Bight is pzeſerved by virtue of the ſecond 


ten 


Do that which J bave taken notice of to have already paſſed 
in the Caſe, is enough to bar the two Extents of Knight and 
Gerrard,and to let in t of the Extent of Elwaies and Bur- 
roughs; ſu that J might have entred o made their 
clatm without any moze. But it is found further in the 
Caſe, that in the year 1670. Sit John Lewis debiſed the Pzemiſſes 
by bis CHU in wzituig to Edward Lewis and the Heits of his 
Body, ano foz want of ſuch Iſſue to his two Daughters, who are 
married to the Earls the Leſſozs of the Plaintiff , and died in 
Auguſt 1671., and tis found that at the time of the C14] , and 
alſo of the Death of the ſald Sir John Lewis, the Lands were in 
the poſſeſſion of Edward Lewis; and in Michaclmaſs Term 1671 
Edward Lewis levied a Fine of the Lands in queſtion to Francis 
Lewis, tothe uſe of Edward (the Conuſor) and his Heirs, | 


Au: Now 


— — — 
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Now if we ſhould admit that the Extents of Knights and 
Gerrard's Statute were not barred by the Fine of Thomas Lewis, 
let us ſee what will become of them upon theſe things done ſince, 
And here J will agree with thoſe that have Argued 102 the Deſen- 
dant, that the Deviſe of the Inheritance to Edward will not 
dzown the Extent upon Gerrard's Statute, Fo2,as J have Ar» 
gued beloze, I take the Extent of: Elwaics and Burrough's Sta- 
tute, after the eviction by the elder Statute, to be turned to a 
Reverſional Jutereſt , and they the interpoſing of the Reverſion 
will hinder che dzowntng of Gerrard's Extent inthe Fee deviſed to 
Edward Lewis, as afozriaid, 

Now thereſoze let us ſee what isfound to have been done further 
in the Caſe and J conceive, if we ſhould grant as the Counſel 
(02 the Defendant have urged, That the Fine by Thomas Lewis 
had no effect as to the barring of Gerrard's Extent, noz that the 
Devilſe of the Inheritance. of the Pzemiſles to Edward Lewis will 
not dzown the Extent; ag J agree it did not, by reaſon of the 
Extent tnterpoſing that was in Elwaies and Bucrough's Caſe, being 
(as J have Argued) a Reverſlonal Jntereſt. JI ſay, admitting 
all this, yet when Edward Lewis, who had the Extended Intercts 
uron Knights and Gerard's Statute in bim , and the Eſtate of 
Tireritance alſo in Michalmaſs Term 1671. Levied the Fine to 
Francis Lewis, to the uſe of himſelf and his Detrs, that Fine muſt 
deſtroy and detetmine the Extended Intereſts that were in bim. 
Foz where a Fine is levied by him that hath the Fee and Freehold 
in him, whatever Kight,Eſtate oz Jntercſt there is in him beſides, 
paſſeth incluſively in the Fine ; not by way of transferring the very 
Intereſt it ſelC,but (as it were) conſolidating with the Fee: So as 
to determine and extinguiſh luch Intereſt, none can pzetend that 
— — Edward Lewis the Extended Intereſt did con- 
tinue , 

They could not paſs to Francis Lewis, as aſſigned oz transferred 
by the Fine ; why then they muſt be deſtroyed; And J think tit 
cannot be dented,but that Elwaics and Burroughs might have entted 
immediately, the two fozmer Extents being taken out of the way. 
And tis found that at the time of the Fine Edward Lewis was in 
poſſeſſion, ſo that Five years paſſing without Claim aftcr the Fine 
(ko tis found that Satisfaction was not acknowledged til Nine 
pears after,) tis plain that the Ertent upon and El. 
waics Statute was barred as to the pzclent Ulght. Foz J think 
its clear, that when a fozmer Statuts is determined, whether it 
be by releaſe of the Debt, by purchaſe of part of the Lands, by 
being barred by Nom-claim upon the Fine, Satis ſaction acknowledged 
02 any other means, this iets in the puilac Statute. 


And 
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And now we are come to the great Queſtion in the Caſe. 

Admitting the Ertent upon Elwaics Statute was barred in re, 
ſpect of the pꝛeſent Right; CUhether a new Rightcame upon the 
ſatisfaction acknowledged upon Gerrard's Sta · tute ſo that there 
ſhould be Five years moze given by the ſecond ſaving of the 
Statute of the 4H. 7. to claim upon that new Right ? 

It has been much urged by thoſe that Argued foz the Deſendant, 
that wherever there is a RKeverſion oz an Effate to commence 
after the end of another Eſtate, that if a Fine belevieo, tho? the 
Caſe be (o that he in Reverſion may enter 02 bing bis Aion, (a 
that Five pears Non claim will bar him as to the pzeſent Right 02 


Remedy , pet he hall have Five years moze to claim when the 


Time ts incurred, o: the Limitation come? That the firſt 02 par- 
ticular Eſtate ſhould end. 

Now , though the Ertents upon the twa firſt Statutes 
were (o avoiden, that there might Have been an entry 
upon Elwaics Ertent, pet the proper and natural determination 
of Gerrard's Ertent was not till tatisfacnion acknowledged upon 
Kecozy, 02 by perception of Pzofits appearing upon Uecozo, and 
then there ſhall be Five years given to clatm, and that by virtue 
of the ſecond ſaving of the Statute of the 4 H. wbich is to this 
purpoſe, (Viz.) Saving to all perſons ſuch Right as firſt ſhall grow, 
remain, deſcend or come to them after the Fine levied , by reaſon 
of any matter before the Fine levied, ſo that they take their Action 
or purſue their Night within Five years next after ſuch Right ſhall 
come. 

Now J do not ſce that the Condition of this ſaving was per⸗ 
fozmed by thoſe that had rhe Right of Elwaics and Burroughs Er- 
tent; the Right indeed came after the Fine levied, and upon a 
matter befoze ; fo? it came after that the Extents upon Knights 
and Gerrards Dtatutes were barred, og otherwiſe avoided. TUhes- 
ther upon the Non claim by the firſt Fine, oz thetr being deſtroyed 
by the ſecond Fine, which was levied by Edward Lewis; but there 
was no claim within Five ycars after. either of thoſe Fines , fo 
the Night clearly was not purſued within Five ypcars aftec the 
Might fut came. 

And this has been held neceſſary to be done where there has been 
only a right of Acton, as in Sawle and Clerke's Caſe in Jones 21 1. 
and Cro. Car. where the Caſe as to this Point is to this effect: 

A Remainder upon an Eſtate Tail was viveſted by the Fine 
of Cenant in Tail, who had made an Eſtate foz Life, warrantey 
by the, Statute, and died without Iſſue : He in the Remainder was 
barred from bzinging a Formedon tn the liſe of the Tenant fo 
Life within Five years after the Fine, and had not a new Five yeats 
after the death of Tenant foz Lite , tho he could not Enter in the 
life of the Tenant foz Lite. * 

D 
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And the Keaſon given in Crook s Reports is, becauſe he had no 
other Kinht after the Death of the Tenant foz Life than be had 
befoze ; and this plainly diſtin that and the Caſe at the 
Bar from the Cales that cited of June and Smye's Caſe 
in the x Cro.z 19 und Laund and Tucker 254.f07 there the Fine was 
Levicd.-by the particular Tenant , which was a Fozfeiture which 
he in Keverſion might chooſe whether he would take advantage 
of, and as the caſe might be, it would be to his ppe judice to take 
advantage of it, where the particular Tenant has charged the 


Land ; and therefoze if he would, be ſhould habe Five years after 
the Eſtate determined, to claim as of his Reverſion , which is 
om that of the Foxfeiture. 


And this was the ſtanding difference that made the diſtington, 
where there ſhould be a new Five years given to him in Rever- 
ion after the particular Eſtate determined, and where not; as we 
ſee in Margaret Podgers Caſe in the 9 Co. 106. Jf the Tenant fo2 
pears were ouſted , and a Fine levied by the Diſſeiſor, be in the 
Reverſion was bound by the firſt Five years Non-claim ; becauſe, 
tho” he could not enter, as if the Eſtate foz years had been deter- 
mined, oz as in the Caſes befoze of the Fozfeiture; yet be migbt 
have immediately bzounht an Aſlize, with which Sawl and Clarke's 
Caſe craxly agrees, and goes upon the ſame Reaſon. As foz 
Freeman's Caſe, the Keſolution goes wholly upon the Circum- 
ſtances of Fraud appearing in the Caſe ; the pzincipal of which was, 
That the Leſſee continued in poſſeſſion, and paid the Rent. 

I confeſs they have gone a little further of late; and now it is 
taken, That he in Reverſion ſhall have Five years after the Term 
is ended by cffluction of Time, tho there were no Forſeiture tncur- 
red at the Levying of the Fine: Noz no ſuch plain Circumſtances 
of Fraud, as appears in Fermer gj Caſe, and the Caſe put befoze, 
and cited out of Margaret Podgers Caſe is not held to be Law. 

The contrary whereof is taken to have been Reſolved in Folley 
and Tancred's Caſe in the 24 Car.z. and J do not intend to ſhake 
the Authozity of that Caſe, but admit it to be good in Law; pet 
I crave leave to obſerve, That it is a Reſolution carried beyond 
the wo2ds of the Statute ; foz the Right is not purſued within 
Five years next after it firſt came. Foz it is agreed in Fermer's 
Caſe,fo.79.that there the Conſtruction was againſt the Letter of the 
; and J muſt ſay, it is a Conſtruction by Equity, which 
is a little extraogpinary to weaken the foxce of a Statute which 
was made fo2 the quieting of mens Poſſeſſions, and to add fozce 
to Fines, which were of ſo great regard in Law; and eſpecially to 
make a Conſtruction by Equity , contrary to the Keaſon of the 
Common Law, which took no care of a future Kight at all; fo: 
he in the Reverſion, in caſe of a Fine Levied at the Common Law, 
depended wholly upon the Entry oz Clatm of the particular Te- 
nant, 
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nant, and in default of that loſt his Eſtate, as in the 1 Inſt. 262. b. 
and in Flowden's Commentarics in Stowell s Caſe. I (ay again, Y 
do not veſign by this to oppoſe any Caſe that hath been ſetled : Bur 
I confeſs J Qhould not have gone ſo far, if J had not been led by 
Authozity ; and am not willing to go a ſtep further. 

And now I ſhall endeavor to ſhew, that this Caſe goes a great 
deal further, and would be a greater ſtrain upon the Statute than 
pet bas been, And, 

Fitt, Y Obſerve, that upon all oz moſt of the Caſes of a Fine, 
where there has been an Eſtate fo2 Life og Years in being at the 
time of the Fim, that the Poſſeſſion has held Mill in the part1- 
cular Tenant , (@ that he in Reverſion had no reaſon to ſuſpect 
any Fine 02 other thing done upon the Eftate , there being no 
alteration of the Poſſeſſion. And chis agrees ſomewhat with the 
Reaſon of the Common Law, in caſe of a Fine Executory; he that 
bad Right was not bound to claim till there were an Erecutton 
of the Fine, any Tranſmutatton of the Poſſeſſion thereupon, as in 
Plowden's Commentaries 257. b. tn Stowell's Caſe : But here it is 
found, that the Conuſor, and not the Conultes, 07 the Tenants 
by Extent, oz either of them were in poſſeſſion ; ſo that the Land 
being in the poſſeſſion of a TUGrong-voer , they which had Right 
ought to have watched, and might well ſuſped that Fines ſhould be 
Levied to the pe judice of their reſpective Bights. It is ſaid in 
Fermer's Caſe, N a meer Wzongidoer having got the Poſſeſſion, 
levieth a Fine on purpoſe to uind the Right, this ſhall bind not- 
withſtanding bis unjuſt DOefign. 

But the Oiffectuces that I chiefly roly upon, to diſtinguich the 

Cake befoze us from the Cafes of Reverſions upon Effates fo; 
Life and Peats, oz the itt partcular Eſtates, ate theſe : 
- 1; Chat in thaſ?-Eſates there is either, by an erpzeſs Limi⸗ 
tatian of the Parties, on an operation of Law, a certain and 
particular Germ m End of the Effare , which until it happens, ir 
has not its pzdper determination Bitch an Eſtate by Ertent has 
not. I know it bas been much inden on, that the natural and 
determination of an Extent is ſatestumion by a perception 
o 10kies, according ta rhe cxcended Ualue 5 whereas J cannot 
ſee but a teicaſt of thr Debt, op ſatrsfatrion by a ſudden Acrtvent, 
is ag pzaperly a veſtrmingtionde- the Exreac, as N it were tim our 
preception of - Peblits;,” accogding: to th! extended Ualue. 
oz when che fiſt Extent i our of the way the ſecond is tm» 
mediately ts cake place ; oz why. ets ackndwledging Dattsfatoin 
on Record, ould) be the natural and pzoper determination of, 
the Ertent moze than a Newa ot che Det by the Conuſce, oz. 
deſtroying of it by a Fine, which is an higher Becozd than the 
Statute, oʒ the Entry of Datislaction acknowledged thereupon. 
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2. Co let him that has the Beverſion upon an Eſtate by Extent 
have Five years to claim after the firſt Extent run out by percep- 
tion of Profits 02 Satisfaction acknowledged, is to let in a Claim 
after on Eſtate, that no man can ſee to the end of : Foz when it 
ſhall be ſatisfied by the Pzofits no man can tell, and can much leſs 
tell that Satisfaction mill ever be acknowledged; whereas other 
particular Eftates have a known and determinate Limitation, 
In the other Caſe it could not be computed within what compaſs of 
time a poſſeſſion ſhould be quieted, and ſo the Statute of Fines, 
in a great meaſure would be defeated of its end, Bur, 

zy. and pzincipally, Jt ſhould be in the power of the party that 
has the Extent in Reverſion, to pzotract the time as long as be 
pleaſed ; fo2 till he thinks fit to bzing the Scire facias ad compuran- 
dum, he noz no one elſe can ſay the Statute is ſatisfied. Foz that muſt 
appear bp an account taken in the Scire facias, no; none can compel 
the acknowledging of SarisfaRtion, and ſo it ſhould be at the pleaſure 
of to him that is tn poſſeſſion by a Fine to make his Eſtate 
liable to a future Clatm as long as they pleaied; and ſure this 
would render the Statute of Fines of little oz no effen. And this 
makes an Eſtate by Extent, to differ wholly from an Eſtate foz Life 

02 Pears, 02 ſuch other like particular Eſtate, which will end of it 
ſelf, and cannot be pꝛott acted longer than the pzoper {imitation of 
the ad of any one what oe ver. | 

J will conclude with an Anſwer to an Objection, that has bcen 
much inſiſted upon by thoſe that Argued foz the Defendant, That an 

Extent begins by Record, and cannot end but by Record, wiz. either 
by an account taken upon a Scire facias or Satisfaction acknowledged 
upon the Record of the Statute; or at leaſt, he that is in R 
is bound to take notice of any other determination of the Extent. 

Co which J Anſwer, It begins by Record, but it map end without 
Matter of Record; fo2 a Reicaſe by the Conuſee after the Extent 
determines it to all intents and purpoſes ; and undoubte diy in (uch 
caſe he which hath a puiſne Statute may enter, an Extent upon an 
Elegit begins by Record ; pet when ſatisfied by perception of Profirs, 
he in Keverſion may enter : Ss that the Scire facias, as appears by 
ourBooks,ts to be bzought upon another Reaſon,and not becauſe the 

Extent cannot end but by Record, hut tis becauſe of the incertainty 
of the Ex pences that muſt be ſatisfied. And whp ſhould not they which 
have had the right of Burroughs's Extent be bound to take notice 
of the Fines that bave been le died, as much as the acknowledging of 


Datisfaction ? —k —um— . 
other, eſpecially ſinte the Statute of the 4th of H. 7. has po ed 
fo the making of Proclamations upon it. 
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Caſes Adjudged in the Court of (hencery, 


Dy Loz Keeper, aſſiſted with Hale Chief Baron and Juſtice 
Rainsford, held, That Lee might make uſe of theſe Incumbyzances 
to pꝛotect his 0 age. fen tber laid , that he had both 
Law and Equity fo 

= De had Law; 4h he bad a pzecedent Yoxtgage in 

. (which t was but part) and as the State 
75 ſo that fozce , could Not * 


Next, He had Eq ger he Ent Moꝛtgage, 
et) it being without in this Court. 
— Lon Chet bb 
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Secondly, Chey held, that whereas part of the Manno of W. 
was moztgaged to Burrel; but that now the whole Mannoꝛ was 
moztgaged to Lee,that(yer) the firſt Boztgage ſhould not extend to 
pzotect mr han that part of the Pannoz which was firſt mozt- 

d to 


my Lom Chief Baron Hale put the Caſe thus: It a man 


is ſeiſed of 60 Acres, and moztgages 20 tu A. and then moztgages 
the whole to B and mottgages the whole to C. and alter - 
wards C. 
moge than 
ſhall never 

But Hale That he thought that in this Caſe, {\naſmuch as 
the Mo Lee was only ofpart of W. that therefoze Marſh 
mtght an Account upon the extended value, where- 
upon theſe two 


Lee had received the Money due upon the Statute by receiving of 
the Pzofits accozding to the extended value, oz if ſhe will pay down 
the reſidue ol the honey due the Statute. o it ſhe will pay down 
ſo much as the pzopoztion will come to foz Monfield, that then the 
may diſcharge the Bannoz of Monfield. 

But then my Lord Keeper askey bim. how he would have it 
appointed, and how much ſhould be laid upon Monfield, and how 
much upon Wickſal ; fog that part of W. is under that Ertent. 

To which Hale Anſwered, Chat if Marſh did ſue Lee fo the diſ. 
charge of this Statute from Monfield,that Monſiold hould be Dil. 
charged by her paping down as much as the pzopoztion comes to; 
oz when Lee ſhall have received ſo muchaccozving to the extended 
— — that he thought there might be a p2opoztion found out 


Nota. Sir HFynch, Counſel ſo Lee, cited Primate and Jackſon's 
Cale. Grove and Grove's Caſe,and-Brs.Calamy's Caſe : All which 
were Keſolved in this Court, That a Purcyaſoz 0z -Boxtgagee 
coming in upon a valuable Conſideration without Notice , and 
purchaſing in a pzecedent Jncumbzance , it ſhall pꝛotea his Eſtate 
againſt any perſon that hath a Moztgage ſubſequent to the firfk, 
tho” befoze the laſt Mont gage; tho' he purchaſed in the Incum- 
bzance alter he hav Notice of the ſecond Boxtgage. 
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Termino Sancti Michazlu, Anno 22 Car. II. 


In Cancellaria. 
Peter Pheaſant verſa: Ande Phealant, The Lord Mayor of E-. 


4 
N 


Playet, Chamber lain of London,G&c. 


21 
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Argue, That it was Deviſable as a Chat 


bave but the Cuſtodiam , Co. Entries 346. 
x Roll. 550. the Chamberlain of London is the Officer tntruſted, 


Nich. Anno 2 Car. Il. © 


0 @ fole Corporation to this purpoſe, lo as to take Recognizance | 
which wall go to his Execurors , and is the only on of 
England. His poſſeſſion is the Teltaror” 
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lues not tog it, if it be 
the Latches of r did 
uſtom it is to be paid at the full Age 02 
Orphan. Che Chamberlain is not a 
vant to the Orphan, bt to the Mayor. If it were purelp a 
Depoſirum , it muſt be paid in ſpecie without Intereſt; but they 
pap Cuſtomary lacereſt : And tho* whilſt the Orphans are under 
as: (and Unmarried,if Women) they give them Finding Money 
only; pet at the end of all, when the Orphan comes at tull Age, 
(02 if a Female marries) all is Caſt up, and the Intereſt is paid. 
The wozd Cuſtodia tn Pleading tmpozts an latereſt, as in the Caſe 
of Guardian in Soccage , &c. the Lord Mayor, &c. have a — 
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Caſes Adjudged in the Court of Chancery, 


Intereſt in it, and if it be loſt 0} miſcarry, they are to auluet it. 
Let the lajunction be Diſſolved. 


Nora, This Caſe was referred by mp Lord Keeper to Juſtice 


Wyld. A man opens a Mine in his Land 
comes under the Soll of another; 
there? And he certified his Opinjon, that : 

Owner dig there alſo, be conceived that he might then ſtop 
farther pzogreſs, And in Cornwall it is Uſe, that it a 
begins a Mine in his ownLand,he may p2oceed in the Vein 
another mans Gzound. 


Note, If a Bill in Chancery be Erhibited againſt a Peer , the 


Courſe is firſt, foz my Lord Keeper to wyite a Letter to him ,- and 
not go; and if be till 


ſtands out, then a Sequeſtration : Foz there can be no Pzoceſs of 
Contempt againſt his Perſon. 


— 


Termino Sanctæ Trinitatis, Anno 29 Car JI. 
Clobberie s Caſe, 


N ane Clobberic's Cafe it was held, Chat where one Bequeathed 
a Sum of Money to a Woman, at het Age of 21 pears, o: 
Day of Partiage, to be patd wito her with Intere?t, and ſhe 
died befoze either , that the Money ſhould go to her Execpror ; 
and was fo Decrced by my Lord Chancellor Fynch. | 
But be ſaid, Tf Money were bequeathed to vne at bis Age of 
21 years ; if he dies befoze that Age the Money is loft. 
On the other ſive, Tf Money he given to one, to be paid at the 
Age of 2« years ; tho”, if the patty dies befoze, it Mall go to the 


Exccutots. 
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Anonymus. 
Trin. Anno 31 Car. II. 


life of J. 


Charles Blois & al, Plaintiffs, verſa Dame Jane Blois and Jane Blois 
Infants, Defendants. 


ſetied Lands fox the Jopnture 
, and after her veceaſe (in | 


ve the - 

Afterwards Sit William Blois by bis Will deviſes the Beverfion 

of his ſetled Lands, and all his other Eſtate, to Jane his Relict, 

one of the Defendants, and thzee others; and ſays, That after the 

Son, by 4 convenient Match, ſhall have raiſed 9000 l. for his three 

— ters, that then they ſhould let the Son, the now Plaintiff, have 
C. 

The Queſtion now was. That if the Daughter by the ſecond 
Venter had 3000 l. paid her, whether ſhe ſhould have any further 
benefit by the Settlement, and fo rake a double Portion, one upon 
the Will, and anothet upon the Settlement? | 

The Decree made by my Lord Fynch mas, Chat if the Heir paid 
goo0 |. the Security by the Settlement ſhould be diſcharged, the 
Will being but Cumulative Security, and (0 the Defendant Jane 
was to have but one 3000 L and be ſubj:> to the ſame Contin⸗ 
gencies with the Settlement, and gave the Heir two years time to 
pay the Money; and in the mean time Jane to hav? a third part 
of the Pofits of the rund deviſed. 
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Caſcs Adjudged i in the Court of Chancery, 


5 Lord Chancellor cited one Pyne's Caſe ; where a man bao 
ſecured Pozttons fo2 his Childzen, and afterwards by his Will De- 
viſed to each of them a like Sum ; it was held, that this would not 
_— their Pozttons z, unleſs plataly pzoved that he intended to 
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Turner's Cafe. 


Morgage was made in Fee, which vſcended to MATE 
Law , Lax a9 the Many, ten <# Jap paid to The 
= py 


Executor of the Mortgagee pete 

lo the Money; but without Intereſt. 
af the 
ition to 


My Lord Chancellor went upan the 

Littleron, That if a Feoſſment be upon 

upon the payment of a Sum of „and not to 

whom to be paid, „re 

paid to the Executor, and not to the Heir. So here, the 

vilo was to pap to the f „ bis Heirs or Executors; 

the Day is paſt, us as much as if no perſon had been t 
and appoint 


end thin Equity ſhall 2 the Law 
Exccutor. 


it 


Termin Paſche ,. Anno 32 Car. II. 


dis Bill againdt the Executor, and the twa 


fo2 the 180 1. Foz Dum oe 
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Termino Sancti Hillarij, Anno 3 & 33 Gr. ll. 
| In Cancellaria. 


Sayle & Frecland & al Infants. 


de Bill was to Redeem a ma 
of the Deſendants, o; to be War: 


ment — ent alied the 74 , - 
cation by any Criting publiſhed under his Paid and Seal in 
the preſence of thzee Wirneſſes. Lu 


And the Caſe was ; That he made his Will under his Hand 
and Seal, wherein he- recited his Power, und declared that be 
Revoked the Settlement; but the Will had but two Wi 
which - ſubſcribed their Names tho a third pzeſent , and 
The Lands deſcended to the Father, who made the Mortgage; 
and the Deſendants claimed by virtue of the Entatl. Meh 

The Decree was that the Mortgage Money ſhould be paty, ' 

Firſt, My Lord Chancellor ſaid, that here was an Erecurton of 

the Power in Crictneſs, tho* the third CUlitnefs did not Sub⸗ 


(cribe. -oÞ 
help it in ſuch 


Secondly, If there had not, that Equity Qould\ 
a little Circumſtance where the Owner of the Eſtate had fully 
declared his Intention. There is a difference where a man has 
power to make Leaſes,&c. which ſhall charge and incumber a third 
perſons Eſtate, ſuch Powers are to have a rigid Conſtruction ;- but 
where the Power is to diſpoſe of a mans own Efkate, it is to have 
all the favour imaginable. 

Jt was offered by the Counſel , That where Tenant in Tail did 
bargatn and ſell his Eſtate, that ſeeing be had power over it, not- 
withſtanding there were no Fine and Recovery, a Court of Equity 
ſhould Dceree againſt the Heir. 

But my Lord Chancellor (atd, that he would not ſuperſede Fines 
and Recoverics ; but where a man was only Tenant in Tail in 
Equity, there this Court ſhould Decree ſuch diſpoſition good; fo? 
a Truſt and Equitable Intereſt is a Creature of their own , and 
therefoze diſpolable by their Rule. Otherwiſe , where the Entall 
was of an Cſtate in the Land. 
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ecutrir, who marries another 
Bill bzought againſt them fo2 the Legacy by the 


Jn a 
Son the Defendants would have diſcounted Maintenance and Edu- 


Which was not permitted by the Court, ſo as to dirhiniſh the 
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ought to main» 
patd foz the binding of 
Diſcounted. x 


and under ſevetal Jacumby , (viz.) Judgments, Statutes, Mort- 
gages,&c. and the Heir at Law buys in of them that are of 
the firſt Date: it thoſe which have the latter rities pzefer their 
Bill, the Jncumbzances in ſhall not Rand in their way 
foz moe than the Heir really paid foz them. 
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Goylmer verſus Paddiſton. 


thus: 7 
lmer in 1653. being ſeiſed of certain Lands 
of x41. per annum, and there being a Bar- 
the Plainriff (the Bzother of Thomas) 
Thomas did make a (Uriting, ſealed and 
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After which the Bzother (the now Plaintiff) and the ſaid Anne 
Wells did intermarry , and ſhe was wozth Eigbtſcoze pounds: 


3 
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could not have been compelled dimſeit to 
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ng Married. and the firſt a 
Wivon) by his Till vevied in theſe Mods, (Viz) 

unto Martha my Daughter the Sum of 400 L to be paid 

my Executors within one year next afrer my deceaſe: 

— my defirg is that Cornelia Colt (the Husband of 

ty ample bat ode ſhall give ſuch Secy- 

of, chat rhe faid 400 1. ſhall be 

. e aſter my deceaſe, and purchaſe 

vulue to be ſerled and allured upon her the laid 
Heirs of her Body law dae e wh 

the Cloſe of his (Wil were theſe words following : 


et my Debts which I ſhall owe at the time of 
Funeral Expences, and the Probat of this my 
Will, be 15 4 then I do give all the reſt of my Perſonal 
to 1. an Eſtate near of as good value 
as the "has Peoria Este ſhall amount unto, within one year next 
after my my deceaſe. Which ſaid Eſtate ſo to be ſed, I Will 
ſhall bs ſetled and affured unto and upon my ſaid three Daughters, 
Mary , Elizabeth and Martha, and the Heirs of their reſpeive 
Bodies lawfully begotten for ever ; or otherwi'e my ſaid Daughtet 
Mary. and the H s of my ſaid two other Daughters Elizabeth 
and Martha ſhall for ſuch Moneys as they ſhall reccive of my faid 
Executors, ſot the Overplus of — Perſonal Eſtate, enter into one of 
mare Bonds in the double Sum of Money as each part ſhall amount 
unto (the ſame being to be divided into three parts ) unto my ſaid 
Executors, within 18 Months next after my deceaſe to ſettle and 
aſſure ſuch part or Sam of Money as each of them ſhall receive and 
tave by this my Will. for the Overplus of my Perſonal Eſtate, unto 
and upon the Child and Children of my ſaid Daughters, Mary, 
Elizabeth and Martha, patt and part alike. 
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Caſes Adjudged in the Court of Chancery, 


Martha, the CUife of Cornelius Collet died within x Bonths 
after the Teſtator, leaving Jſſlue only a Daughter. who died within 
four Months after the Votet: the other wo Diſtcrs wha 


W. Collet took vut Letters of of Amino oth — 
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Martha his liſe, and like 1, 8 —— 


Pounds, and likewiſe 3 
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Termino Sancti Aicha riu, Anno 34 Car. II. 
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3 58 Caſes Adjudged in the Court of Chancery, 


1 Neoell verſed Robinſo nn 
Plaintiffs Father ſeiſed of a Fozeign zolan⸗ 
—_ i to Paine n 1 the Deſendant 
recuto}. 
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Note, My Lord Chancellor 
fo a Legacy in the Eccleſiaſtical 
take Security to Refund. 
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for if {o, how could the Executor let it? 
But the Court ſaid, that tt did tantamount tu an Aﬀent', und 
being alawful Aa a little matter will be taken foz an A. 


\Anonymus./ [ | (HA #5 | 
X Bill was Exhibited-by-the Aſſignees of 'Commiſſionets uk 
Bankrupes, dere an Account dgathitrhe Deſemlane of the 

gs Titate. | | | # 


The Defendant pleaded , that he was but Servant to the Bank, 
rupt, and had given an account of all co his Malter, arid itkewice 
— 7 upon ſhe whole Bar, 

c. | 
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Mich. Anno 33 Car. II. 


Upon Hearing this Plea, mp p Lord Chancellor © Over-ruled it; and 
Oꝛdered that be ſhould Anſwer, 


Anonymus. 
I 2 aLeale, u be bile an State foz Pears (be 
z if the 


of an Eſtate of an Jnheritance ) foz payment 

Pzofics of the Lands ſutmaunt the Debt, all 
remains ſhall go tothe Heir, tho" not (o expzeſt; and albeit it be 
in the caſe of an Erecutop - -- 
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Caſcs Adjudged in the Court of Chancery,” 


Termino Paſche, Anno z; Car. II. 
In Canccllaria. 


Hodges verſus Waddington. 


T. 
An Executoz waſted the Ceſtatoz's Cate, and 
Will, wherein he deviſed divers of his own Goods , | 
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rr againff the Son, 
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will. nat warrant the Reading. of_a Decd pzabuced , It hath. 1 
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Sir Thomas Draper. Mil v Dr. Crowther. 
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Hill. Anno 3; & 36 Car. II. 
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and Hallie*s Caſe 87. 
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pzoceed to Sequeſtrarion of Lands 
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Again, Conuzanee of Pleas is never to 
Impriſon ; but cannot 
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Inferior Juriſdiction can gibe Remedy, 
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Sir Robert Reeve's Caſe, 
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364 Caſcs Adjudged in the Court of Chancery, 


Lord Keeper Decreed it toz J. N. altho Jane ſurvived Katha- 
ne beat the 070s (if Jane be then deceaſed ) ſtemed to be 


AI that Jane ſhould be ſure to have it 
it 2 4 1 N. nor be fel the bes dead; 
. 1 pode if tn polled. 
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Termino Paſche, Anno 36 Car. II 
In Cancellaria. 
William Ragget and his Wife verſus William Clarke. 
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366 Caſcs Adjudged in the Court of Chancery, 


been held that where the wozds were (to two equally divided) that 
ſhould be in Common; otherwiſe if the wozps were (equally to be 
divided); but (ince taken to be all one. Nap,a Deuiſe to two equal- 
ly will be in Common. Here there ſhall not be ſuch a Conſtruction 
as to make one kind of Eſtate ſoz life, and another of the Tnhert- 
tance ; and Survivorſhip is not favoured in pzejudice of an Heir. 


Note, That if a Bill be Exhibited lo the Examining of Wit- 
neſſes in perpetuam rei memoriam, if the Plaintiff therein pꝛays 
Rellef, the Bill ſhall be diſmiſſed. | 
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Termino Paſche, Anno 1 Fac. II. 
In Canccllaria. 


The Lord Pawlett's Caſe, 


He Lord Pawlert had made a Settlement of his ' Eifate 

and had by the Decd charged dis Lands with the payr 

of 40001. apiece, to be pa to his ta Daughters, 
reſpective Ages of 2 x years, 02 days of Marriage ; anv reſerved to 
himſelf a Power of otherlviſe ozdering it by his Will. 

And by his Will in Writing made at the ſame 
day after, deviſed by theſe wozds, ( viz.) I give 
two Daughters by name 4000 l. apiece, to be 
them for their Portions, in ſuch manner as 1 
ſaid Settlement; and mentioned, that he. would 
mean ouly one 4000 l. to each of his (aty 
to each of the Daughters 100 L per annum 

It hapned one ot the Daughters died 
of 2.1 pears ; and my Lady Pawlerr (the 
took out Letters of Adminiſtration ta 
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Eſtate of W3llitis Wee the ather , 
dants of the Siſters ? er 194 is , 
_Upon hearing of this Couſe a Caſe was made ur ante, and re- 
my late Lord Keeper North to the Judges of the Common 


cert er lng vel Wi Dent.) 
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of ire Fuze he vo: and then the Surpluſage 
an Intereſt veſted tn him, — 1 
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That Minority in 
herci che Deviſe over was,hould be underſtood Auer 
ame time, ri th Clauſe of N. 5 rope 
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TABLE 


OF THE 


Prncipal Points 


Argued and Reſolved in the 


SECOND PART 


Or IHESE 


A 
Acceptance, 


See Suttender. 


Aaton. 


' | OR TS in their Nature are 
ſeveral, ſo one Defendant 

(of many ) may be found 

Gailty , and the other Not 
guilcy ; but tis not fo in Acti- 
ons grounded upon Contracts 
p.151 


Aa lon upon the Caſe. 
Iſſumplit, 
8 


Action lies againſt the Mayor of 
London , for not granting a Poll 
upon a double Election 25 

The Law gives an Action for but a 
poſſibility of Damage;as for calling 
_anHeir apparent, Bard, Cc. 26.27 

Where an Officer does any thing 
againſt (or refuſes ro do) the Dury 
of his place, whereby Damage ac- 
crucs to the party, Action hes 54 

8 d b 
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But it lies not againſt a Lord of 
a Mannor , for retuſing to "_ 
a Copyholder 
Againſt a Common Carryer , for 
loſimg Goods delivered, and Car- 
rage a paid for 738 
th Bayliffs, for Mency 
pretence of a Heri facias.,g3 
bar not © Folding his Shcep upon 


BLE. 


Adminiſtration, 


In an Action againſt an Adminiſtra- 
tor, it is to ſr forth, 
that Adwhiniſtration wits com- 
mitted him, tho not to ſay by 


hom 84 
Adminiſtrator that be charged — 


Plaintiffs Land, whereby the Rent, after the Aſſigument of the 
_ loſt the beneficof 1 1 Teſtator s Term 209 
I N 
F — . l 44 7 21 p. 
neceſſa A» bd 
Sum received by the "Whats. as well Officers as Com- 
But it is a good Evidence for 12 , may ſuc for Wages 
Damage, to ſhew the Profit of the 3 Court of Admiralty , and 
Office C ibus Annis 171 * oh ene there; — 
In an Action, for not Grinding all joyn 
Mill, what thall be a fate Ade See wh gat 
Setting ſorth of the Cuſtom 292 the Part owners Courſe is 
not; ro charge them with the 
| whole, bur according to their pro- 
Action upon th: Caſe for Slander. portionable parts ibid. 
Writ in a Letter, of a ! er, Ne / » aduowhbn. 
will give Vexations and ill Counſel, 


and ſtir up a Suit, 
Purſe, and fill bis own large Pec- 
ters, Actionable 18 
Anciently , no Action for Words, 
unleſs the Slander concerned 
Life ibid. 
Of one who had been a Member of 
Parliament, Tour Maſter is a Pa- 
piſt, when he is at home be goes 
to Charch ; but when he is at Lon- 
don he goos to Maſs : Sir J C. and 
he were both Penſioners at the time 
of the Long Parliament, Action- 
able 265 
To ſay of a Man that had been in 
an Office, that he had behaved 
himſelf corraptly in it, Actionable 


and milk your Preſentation by Turns among Par- 


cenets, whether an Uſurpation in 
a Turn, puts all out of Poſſeſſion, 
ot only one 39 


Age. 
nM 
Sce 
Erecutoz. 
Amendment. 
Olltrels, 
8 


Dcire factas, 
CUrits. 


266 Habere facias, inſtead of Liberari 


inſtead of 


inquirant , 


facias ; and inguirat , 


The TABLE. 
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a i a J as 7. 
Arbitrament, Award. 
Sce Umpire. | 
No place mention'd where the Award 
was made, naught 72 


Wherher Arbitrators having Power 
to name an Umpire, may name a 
ſecond, if che firſt refuſes 114 

Submiſſions to Awards favourably 
conſtrued, becauſe they tend to 


. 


tain ; for it may be caſily reduced 
to certainty 2 
Where Money is awarded to he 
paid to 75. and no mention made 
of E in caſe that 


he dies beſore, ſhall 
be paid to his Executors ; ſor an 
Award creates a Duty; and the 
Exccutor ſhall releaſe where the 
Teſtator was awarded fo to do 


249 
Aſcent. 
See Executoz, 
Aſlent of a Purchaſer veſts the Eſtate 


in him, tho' he cannot have an 
Action of Treſpaſs before Entry 


205 


Aſſigns. 


Where a man covenants for himſelf 
and his Aſſigns to permit ; if a 
Breach be laid in the Aſligns, 
this Covenant ſhall relate only to 
the Aſſigns after the Deed was 
made, and not before 278 


Aſumpſie, 


J &. being indebted to the Plaintiff, 
and the to J. S. the 
Defendant promiſes; that if he 
would procure an Order from 7. 
S. he would pay him; Action 
good after the Order procured 


5 * 
If Four be ſued in an Aſſumphit, 


they plead Now afſſump/it infra 
ſex annos, and the Jury find that 
one did aſſume infra ſex anzos, 
bur not the reſt ; the Plaintiff 
cannot have Judgmenc 151 
Indebitatus Aang brought for 
won at a Play called Ha- 


I 
A Promiſe to one Part being void, 
cannot ſtand good as to the other 


224 
Attozney. 


An Attorney has Priviledge to lay 
his Action in Middleſex , becauie 
of his Attendance 47 


Averment. 


Whether an Agreement may be 
pleaded and averr'd, to ſhew the 
meaning of the Parties, and that 
the Condition of a Bond may be 
taken accordingly tos 

rter· 


TABLE 


Quarter-days may be averrd upon The Commiſſioners cannot aſſign 


theſe General Words, [The uſual 
Feaſts) I41 


Authozity. 
See Umpire. 


Where an Authority is once fully 
Executed, the Power is determined. 
Not ſo where there is a compleat 
Execution 115 

Where a man is veſted with a bare 
Authority , his denial or refuſal 
to execute it does not conclude 
him, but that he may execute it 


afterwards . 116 Sera where 
he is veſted with an © Intereſt 
117 
Award. 
See Arbitrament. 
B 
Bail. 
Sce Pleading. 
He Plaintiff may releaſe his 
Action after the Sheriff hath 
raken a Bail-Bond 131 


Attachments out of Chancery, within 
the Statute, that enables the She- 
riff to take Hail Bonds 238 

How far a Bail-Bond may vary from 
the Writ 238 


Bankrupt. 


Trover and Corverſſon brought by an 
Aſſignee' of Commiſſioners of 


Bankrupts, againſt one poſſeſt of 
63 


Bankrupt's Goods 


Money levied at the Bankrupt's 
Suit in Execution, remaining in 
the Sheriffs hands, or in Court 


A Bankruprt's Servant ſhall ſet forth 


an Account of the Bankruprs 
Eſtate in his Anſwer to a Bill in 
Chancery, tho he hath been al- 
my Examined before the Com- 

loners 358 


Baron and Feme. 


If a Woman be Warden of the Fleer, 


and one in Priſon there marry her, 
he is thereby out of Priſon, and 
(in the Eye of the Law) at large: 
being a Husband cannot be in 
Cuſtody to his Wife 19 
Battery brought ſor both, and ſound 
only as to the Wiſe, tho' they 
cannot joyn for beating both; 
yet good aſter Verdict 29 


That Baron and Feme (Exccutrix) 


devaſtaverunt & comverterunt ad 
uſum ipſorum, good 5 
In an Action ht againſt the 
Husband for Lodging, and Goods 
had by the Wife after Elopement, 
what Plea ſhall be good, what not 
155 

Whether the Wiſe may joyn with 
her Husband in bringing Treſpaſs 
(pare Clauſum fregit , where the 
Land is the Wives 195 

A Supplicavit de bono geſtu granted 
in Chancery againſt the Husband, 
for ill Ulage to his Wiſe 


Bond, or Bill Penal. 
See Obligation. 
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There can be no Proceſs of Con - 
tempt in Chancery againſt a Peet 


— Oxfor 2 lay ttt) 


1 
"Law, to have a Forfcirure levied 
by ſale of Goods, nor for Forfei- 
rure of Goods 


upon the Statute of 22 Cc. 
2 darch be ſued for in Chan- 


What Commitment of Juſtices of 
the Peace , for refuſing to find 


Sureties of Good Behaviour good; 
what not 12,13.24 
Condition. 


Condition of a Bond , wp 
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An Infants Anſwer in Chanc by ; | ro 
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Coſts, 
See Nonſutt. 
The Court allow double 
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A Reverſion ſhall paſs in a Will by 

2 .the Words, Ad my m 
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Whether 
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xe Proceeding d.,, 5 
de raiſed" bur of Suit may be trycd in the Eccle- 
| ſiaſtical Court upon a pti 


| Land ; 366,367 to Repair the Chancel ; ſo allo for 
Diſtreſs a Modus Decimandi 239 

Whether a Drover's Cattel pur into a 
Ground belonging to a Common- Ecclefl 


Inn upon the Road to Landon, 


A Curate, incapable of taking an What Words ſhall create Tenancy 
iſed in Succeſſion 


in Common 265,266 


Evidence. 
3 the Calc. 
See. 
Chancery. 


He 2 10 Merc hunt 


A Deed, where the Grant is expreſt How the Sheriff ought to behave 
to be in Conſideration of Natural himſelf in Executing a Fieri facias 

| need $4.95 

not be Enrolled ; but the Land Whether Money paid for Goods 


f or f ibid. 

Erroz. A Heri facias was executed after 
the Party was dead, upon the 

See Debt, Goods in the hands of the Exe- 


curor; but Teſte before, tho not 

delivered to the Sheriff till after. 

Eſloine. This was a good Execution at the 

Common Law ; but guere ſince 

Where ſeveral Tenants in a Real the Statute of 29 Car. 2. cap. 3 

Action be Eſſoi 11 
may oC 1 arne 2 eg 

] ings in an Eſſoine ſatis ſied Profits, 
9 —— 


in Dower 117 he ein 336 


D d d Exetutoꝛ 


| 
4 


award, 
* 
aver. 


An Executot may detain for a Debt 
due upon a ſimple Cohtract, 
againſt a Debt grounded upon a 
De vaſtavit 40 

Whether the Executor of a Biſhop 
may bring an Action of Cove- 
nant for breach of a Real Cove- 
nant relating © Lands of the 


Biihoprick 146 
Whete 8 Woman diſpoſes 
as Executtit in her den ; 
if the rakes Adminſitartios N 
wards , tho Before the Writ 
„this will not hinder the 
Plaintiff from charging her as 
Executrix in ber dyn wrong 
180 
M Extcuror in his o weng ch. 
not retain ibid. 
The Mother Executrix ſhall nor 
Gicount for Matrenanee and 
Education, out of the Money leſt 
by the Father ; for the Mother 
ought to — = _— 
Bur Money iag um 
Apprentice may be diſcounted 


353 

Aſter an Executor aſſents to à Le- 
ghcy, be Mall never being k back 
to pay Debts + Secut, Where 

pe is ſued and pays by Decree in 
Chancety , chert the Legatee ſhall 


refund 
Where in Extcuror pays 2 
upon a Contract , 
* ſhall be no refunding to a 
ditor of a higher nature 
Vid. Legacy. 


358 
Debt 


chere 
Cre- 
360 


ige | | * ' 1 9 
The ſorce of theſe Words ths fark 
predifta) 115 


Revolution, and 
ſued out after, allowed good 47 


A Right to en Efdate By Ertent bord 
by a Fine and Non claim, 32 
8 alfd che Ripht de u Tris Ihe 
years, ibid. Secus, whitth + Sta- 
tute is aſſigned in Truſt to wait 


- 
_— — — 
0) Oe —— . — 


The TA B L E. 
p Where Land is granted by Deed 


— 


Poll in Conſideration of Natural 
Fine Cuſtomarp. Aſſection, withdut Enrolment or 
© Attornment, whether it ſhall ope 
What Fine between Lord tate as a Covenant to and Gz. 
and Tenant, ſhalt be allow'd good cd, or be void ? 348 
upon Alienation 134,135 
Foxfeiture, n 
* 
where = gies - Habeas Tazpus. 
Forfciture, and not (aid ro w Habeas Corpus to be moved 
the King ſhall have it, unleſs there Ec un- 


be a particular perſon grieved it concerns. a Civil Cauſe ; 
188, 189,267,268 


e the 
A Forſeiture ſtall not bind, in Equity, Fe ca Cour 


— — * 
or Compoſition made for Dalf-Blood. 


The Half-Blood ſhall have equal 
— — ine Oh the Whole Blood tn | 
upon the Statute of 1 


22 & 23 Car.z; 0. 10. 317 


Dett. þ | 

Se Pozttage. 1 

ffeits, is Nestes colettivam ; and is | 
fomerit\es 5 fo taken when us only | 
Heir, in the Singular Number | 
313 p 

— Lark inks 
payment of Debts 359 


26. and by the Statute of 2/es nyt 
266 1 
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3 
Tulant. 
Y Nfants not ſorecloſed in Chancery 
till they come of Age 351 
Intent. 


No Exception to Z/num Yaſum Vini 
Hiſpanici, that is not ſaid what 


the Veſſel was made of ; for it is | 


intended to be made of Wood 
67 

The Name of a Grantor omitted in 
an Indenrure, ſupplied by Intend- 
ment 142 
Racks in a Stable ſhall be intended 
to be fixr, and need not to be 
ſhewn to be ſo in Pleading 214 
Every Agreement muſt have ſome 
reaſonable Conſtruction, that may 
may be conſiſtent with the Intent 
of the Parties; and therefore if a 
man agrees with another, that he 
ſhall make a Drain through his 
Ground , he ſhall nor —4 it 
through the parties Stables or 
Buildings, in caſe there are other 
places proper 278 
In a Special Verdict, nothing ſhall be 
intended that is not ſound 330 


Impziſonment. 
See Plrading. - 


Impꝛopztat ion. 


Whether a Rectory Impropriate , 
being made a Lay fee, can be 
ſequeſtred by the Court Chriſtian, 


for not Repairing the Chancel 


35 
Ireland. 
See Natural(zation. 

Of irs 2 — and the Introdu- 
cing the Laws of gl there 
4 
The Power of an Act of Parliament 
in Ireland 5 

"= 

King. 

See Fozleiture. 


| A Liegiance due to the Natural. 
and not the Politick, Perſon 
of the King 3 
In caſe of things which are Nullius 
im Bonis, where no viſible Right 
appears,the Law gives them to the 
— as — Lands, Treaſure 
rove, - parochial Tythes. 
&c. So where the Right is equal 
between the King and the Sub- 
ject, the Kings Title hath the Pre- 
ference 268 
—_ the Fountain of Juſtice, 
and that as well Ecclefiaſtical as 
Civil, and may by the Ancient 
Law of the Realm viſit, reform 
and correct Abuſes in the Juriſ- 
dition Spiritual 268 
In what Caſes Forfeitures are veſted 
in the King before Office found, 
and where not 270 


Lat 


* . e e e 
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L Limitation; 
Law. On ginal, 
See 3 
DYo2tgage. 


Thing for which there is nci- 
A ther Practical Cuſtom , Ju- 


dicial Precedent , or Act of Par- Suit to recover a Depofituam in 
liament, to warrant, may well be Truſt for a Feme Covert , not 


to be Law 7 barrd by the Statute of Limita 
The way how to underſtand tions 345 
any Law, is to conſider what was 
the Judgment of thoſe People London. 
among whom, and the Times in 
which, it was practical 17 Of the Cuſtom of London, relating 


To excite the People to the diſobe - to Orphans Money 349,341 
dience of a Law of a Publick 
Nature, is the higheſt Offence 


— * 
—— 


under High Treaſon 23 
M 
Leaſe. 
Parket. 
What Leaſe capable of a Relcaſe; to 
work a and Sale 1 35 | are oe a Market is granted to 
For 99 years, it two Perſons ſhall fo of another, the 


hve, determines upon the Patent may be 22 — in a Scire 
death of either 74 Fiat, a. Writ of 
Ad uad Dannut been exe 


cuted ; for the Return of that 
Writ was not concluſive 344 


DBarrtage. 


Whether a Man, may marry his 
Great Uacle's Widow, 9. He my 
1$,20 


| The four Statutes relating to Mar- 


riage expounded |, 11, & fr. 
Tho the Stat. 3 H.. c. 38. allows 


rn 
without the Levitica ; 


yet perſons Pte con or 
under a perpetual Imporence, are 
prohibited to Marry 15 
_ Eee To 


— „% ems 
— 


— — — — — 
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To Marry his Brother $ Wife prohi- 
bited by the Statute, tho not by 
the Levitical Lam, 17. So of his 
Wives Siſter ibid. 

Marriages in the aſcending and de- 
ſcending Line, prohibired withour 
limit; not ſo between Collaterals, 
and rhe Reaſons - 18 

The Eccleſiaſtical Courts have Coni- 
zance to puniſh perſons Marrying 
within the Levitical Degrees ; but 
not to determine what is within 
the Levitical Degrees , and what 
not 22 

Agreements to ſettle in Conſidera 
tion of Marriage, favoured in 
Chancery 353.354.357 

Marriage teſtrictions, how to be ob 

ſerved 365 


Mine. 


If a Man opens a Mine in his own 
Land, he may dig and follow the 
Vein undet another Man's Ground 


342 
But if the Owner dig there allo, he 
may ſtop his further progreſs 


thid. 

Portgage. 
Where Lands are Mortgaged thrice 
over, the third Mortgagee may 


buy in the firſt Incumbranee, to 


protect his own Mortgage, and 


he hath both Law and Equity 
for him 


3 
He ſhall bold the Land againft She | 


_ , until be be 


both the Money he + 


| pad th eee. and allo 
own which he lent upon the 


ibid. 


laſt Mortgage 


—ä ä. > — 


But v here only Part of the Lands 
are mortgaged to the firſt,and the 
whole to the ſecond , and after 
to the third; here, if the third 
buys in the firſt Title, it ſhall 
protect only that part that is in 


the firſt Mortgage 
A Purchaſer or WA 
in upon a Valuable — — 


without Notice, and purchaſi 
a precedent Incumbrance; it al 
protect his Eſtate , tho he pur- 
chaſed in the Incombrance after 
Notice of a ſecond Mortgage i414. 
Mortgages not relievablo in Chan- 
cery after 20 years ; for the Star. 
24 Jac. x. c. 16. limits the time of 
Emery to that number of years, 
and tis beſt to ſquare the Rules 
of Equity , as near the Rules of 
Reaſon and Law as may be 


40 
Upon a Mortgage in Fee , he fi 
demption Money ſhall be 


the Executor, and not to Heis 
348 2 
Where by a Deviſeof all his Land 


Lands in Mortgage paſs 
Where a man's own Covenant or 


reſtrain him from his Equity of 
Redemption , and - my br 
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Naturalization, 


her a Scotiſhman Anre- 
nate , being Natutalized by 
Act of Parliament in Preland, can 


inherit Lands in E#g/and 2 


Ne treat Regnum. 


Granted in Chancery, to {top one 
from beyond Sea to avoid 
4 Sentence in the Eccleſidftical 


Coutt 345 


The Plaintiff Nonſuited in Eject- 
ment aſtet Evidence, where two 
Defendants , and one appears to 
confeſs Leaſe, Entry, &c. , 
othet nor, the Plaintiff tha!! pa 


Cofts ; bur fare how to be d. 
vided 195 


Notice. 


ance, 
PottCage. 
If a Man plads's Valuable Conl 


in Chancery, to fave his 
from # , he muſt 


he 


Obligation. 


penalty may be recovered in 
in Afton of Del! upon 4 


W tho it be not 


— 1 28 a Penal Bill 
tos 


Where the Archdeacon forſeits his 
— to grant the Office of his 
egiſter, by the Srat. 5 E 6 c.16, 


ſt the Sako Offices, whether 
1 5 coy Biſhop ſhall take 


S of the Fre Forfeiture 188, 


Sce CUrits. 
What Filing within time, 
ſhall be ſufficiene ro prevent the 


— the Statute of Limita- 


259 
Wicks, eg. . 
- it a Clan 
U 


to warrant a 
in an Aſſampfft 


259 
Ontlawzy. 


| 


— 2 — — 
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Outlawzy. 


be Outlawed by him who 
| Impriſoned him 46 
Action on the Caſe will not lye for 
the Party who hath an Qutlawry, 
againſt a Sheriff who neglects to 
extend the Goods of the Outlaw, 
upon the delivery of a Writ of 
Capias UVtlagatum, for that it is 
the King's loſs 90 
Whether Outlawry may be pleaded 
in Bar to an Aſempft upon a 
Qrantum meruit 282 


Ortozd. 
See Sy-Law. 


The Priviledge of the Univerſity not 
allow'd to a Towniman, ſo as to 
excuſe him from Office, who 
keeps a Shop and follows a Trade, 
tho be he Matriculated, and Ser 
vant to a Doctor 106 

Priviledge not allow d to a Member 

of this Univerfity, in a Suit in 
Chancery 362 


— 


P 
Pardon. 


Uits by Succeſſor againſt Execu- 
tor for Dilapidations, not pat- 
don'd by the General, Pardon; 
otherwiſe of Suits ex, Officio a- 

gainſt che Dilapidator 116 


Parliamcnt, 


Man in Priſon ought not to No Action lies agaiaſt the Chief 


Officer of a Corporation for a 
Double-Retura of a Burgeſs ,. 

Common Pleas , having no Juriſ- 
dition of this Matter 37 


Peace. 


\ 

The King cannot diſcharge a Recog- 
nizance taken for Surety of the 
Peace ; but after it is broken he 
may 131 
A Gentleman (ſaid to be a Member 
of the Houſe of Commons) bound 
to the Peace for Challenging one 
of the King's Witteſſes to Fight 
317 


Plantation 


Tho' a Plantation Page labericance ; 
et being in a Forcign Country, 
in as a Chacrel to 
pay Debrs, and a Teſtamentary 
thing 358 


Plcading. 


Baton and Feme, 
Covenant. 


SDclte facias, 


What ſhall de held 4 Double Plea, 
and what nee 68198 
Trelpals ſot carrying away. dr 
onera equina of Gravel, naught for 
incertainty 73 


Want 


See 


—— - - — 
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Want of * word acer aliis, in a the Defendant muſt thew forth, 


Declaration, where ſeveral menti- 
on is made of things of the ſame 
narure, yer enough 78 
For the to traverſe Mat- 
ter not alledged, good Cauſe for 
the Plaintiff to demur 79 


If « Jud and Execution be 
2 an Inferiour Court, 
not of Record , the Proceedings 
ought to be ſer forth at large, 
— not ſufficient to ſay taliter 
proceſſum fuit ; allo it ought to be 
ſer forth, That the Cauſe of Acti- 
on did ariſe within the Juriſdiction 
100 

In a Preſcription for Priviledge , 
tempore quo non exſlat memoria, 
good enough; tho' the Courſe be 
to lay, 4 tempore cujus contrarium 
memoria bumingm non exiſtit 


430 

Tho' by Courſe of the Court, if 
Defendant lye in Priſon two whole 
Terms, without any Declaration 
put in, he ny get 4 Rule to be 
diſcharged ; yer if a Declaration 
be afterwards delivered arid Judg- 
ment thereupon, tis a good Judg 
ment, and the Bail formerly given 
will be liable 143 
Where Freehold Lands were pleaded 
to pals by Surrender to 
Cuſtom, the Special Cuſtom muſt 

be ſet forth 144 
Where the Writ contains more than 
is Declared for ; this is a Vari- 
ance not aided by the Verdict, and 


Defendant to plead, u Conditio 
uam infratta fait, and the 
Plaincif to allgn a ; bur 


— — 


That he hath perform d the Con- 
Where an Adtion of Treſpg/(brouge 
here an Action of Treſpaſi brought 
for the ſame — in — 
Court) may be pleaded in Bar to 
i berry — 169,170 
n Treſpaſs , was acras terre 
fad. ſul vert. & aſportavit , Judg- 
ment ſtayed , becauſe the Decla- 
ration doth not expreſs the quan- 
city of Earth carried away; for 
the two Acres relate only to the 
Ground digged 174 
The Plaintiff Declares for Aſſault, 
Batrery, Wounding , and Impri- 
ſonment; the Detendant in his 
Plea takes no notice of the Bar- 
tery ; naughr 197 
Plea in Abatement, That the Plain- 
tiff was dead before the Action 
brought ; where good 196 
Where C predid.) is nece ſlaty, and 
where not 197 
Where a Traverſe that might have 
been omitted, is Cauſe of De- 


murrer 212 
Doubleneſs in a Declaration cured 
Anſwering 222 


Day of the Weck where material, 
ought to be ſet forth in Pleading ; 
for the Court ate not obliged to 
conſult the Almanack 148 

Tempore dimiſſonum, where it thould 
be temporibus dimiſſonum; naught 

253,254,271 

Super Aeclivitatem de Hamed, 
which is a deſcription of a Scitu- 
ation, whether it be a Vill, or 
Lieu conus, ſuſſicient for a Jury ? 

154.272 

Diverſas petias Maheremij cepit , 

C.. naught , for the lncertainty 


162 


Fff Where 


_— Sic 


Where the Defendant pleads an 
laſufficient Plea, the Plaintiff Pohibition, 

ſhall make no Advantage of that 
(upon Demurrer ) if his own De- A ſecond Prohibition not grantable 
claration be naught ; bur Judg- afrer a Conſultation 47 

ment will be againſt the Plaintiff, 
26t. As where an Executor tucs 
for Rent,and does not ſufficiently 
Intitle his Teſtator to the Eſtate 
demiſed ibid. 
Plenam poteſtatem, Jus, & Titulum ad 
Premiſſa dimittend*, and docs not 
fer forth what Eſtate he had, 
whether in Fee, or other Eſtate ; 
not good upon a Demurrer 
271 
Houſes are ſer forth in Pleading , to 
lye in Parochia predifta, and two 
Pariſhes are named before ; naughr 
for the Incertainty 278 
Traverſe impertinent , where the 
Matter is conſeſt and avoided 

18 

No General Rule, That a — 
cannot be pleaded ſpecially, which 
may be given in Evidence upon a 
General Iſſue, and in what Caſes 
it may 295 


Vid.infra, Statut. 1 V. & M cap.4. 


Pzeſumption, 


Preſumptions of Law ſtand as ſtrong, 
till the contrary appears, as an 
expreſs Declaration of the Party 

208 


Pzivilevge. 


Whether the Warden of the Fleet 
ſhall have a Writ of Priviledge, 
ficting the Parliament 154 


— — — — — 
nm. 
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Remainder. Reverſion. 
What ſhall be accounted a Contin- A Reverfion is a preſent latereſt; 


gent Remainder, and what a Re- tho to take eſſect in poſſeſſion 
mainder veſted 313 aſter another Eſtate determined 
328 

Rent, Revocatton. 
Wen What ſhall be a good Revocation 
really enjoy 6 in Equi 0 
A Rent cannot be teſerved our of a _— — 

8 
Dcire facias. 


Here one Ter-tenant is Re- 
turn d ſummon d, he may 
plend, That there ase other Ter- 
tenanes, tho in another County 
ro But he mult not plcad this 


ſpendere compel; debeat 105 
The Record of a Scire facias naught 


in the Titleing, not itted to 
be amended 105 
Scire facias in Chancery to Repeal a 
Patent | 344 
Settlement, 
Sev Return. WE, 
Tonvepauce, 
” See S. 
Return. C Boxtgage. 


If a Sheriff Return a Reſcous, it is A Voluntary Settlement avoided by 
not now Traverſable, tho formerly 2 ſallowing Settlement in Joyn- 
it was 175 wee. 363 


— — — — —ꝓu—— — 
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Sheriff. 


If a Sheriff of a City be in Con 
tempt, the Attachment ſhall go to 
the Coroners, and not ro the May- 
or; but if he be out of Office, 
then it ſhall go to the ſucceeding 
Sheriff .. 


216 


Simonp. 


To ſell an Advowlon ca intentione 


that F.S.ſhall be preſented, Simony 


39 

In caſe of Simony the Preſentation 
veſts in the King without Office, 
Quere in other Caſes 213 


Statutes. 


13 E. 1. Stat. of Winton. I an Action 
upon this Statute, not neceſſary 
to ſer forth more in the Declara- 
tion than is pertinent to the Acti- 
on 215 

4H. cap. 24. Of Fines. Of Chims 
aſter the coming in of Future 
Intereſts in the ſecond Saving in 
this Act 333 

21 Jac. 1. cap. 16. Sec Limitations. 

22, 23 Can. cp. 9. No more Coſts 

- than Damage, explain d 36 

What Treſpaſi within this Statute, 
What not : 48 

29 Car.2.cap.z. A Promiſe by Letter, 
a ſufffeienr Promiſe in Writing 
within«this Statute, 361. This 
Statute does not extend to Truſts 
raiſed by ion of Law 361 


31 cur.. cab. Where n Man com- : 
pital Cine in Ireland, 
he may be ſent thither to be 


mits a 


Fricd thereupon ; notwithſtanding 
that by this Act Ne Subjett of this 


— et —_ 


Realm ſhall be ſent Priſoner to any 
Foreign parts 314 

1 W.& Mcap.4. That Statute (which 
ſaves time ot Limitation does not 
alter the Form of Pleading, but 
that ſhall be as it was before 185, 

a 197 


Statute, Becogntzance. 


See Fine. 

What ſhall be eſteemed a lar 
Extending of a Statute Fn os 
26 
Where the Intereſt of a ſormer — 
tute ſhall drown'd in that of a 
latter, being both Extended, and 
alligaed to the ſame perſon 326, 
. | 1 | 117.318 
mann a Statute, what it is, 

and the Effect thergot | 
An Extent upon a Wo 26.23 
where Extended ' after a Prior 
Statute, is inthe nature of a Re- 
yerſional latereſt, , +328 
When a former Statute is determin'd, 
whether it be by releaſe of the 
Debe, by of part of the 
Lands, by being barr'd by Non- 
Claim upon a Fine, Satisfaction 
acknowledged, or any other 
means, this lets in the Puiſue Sta- 
tate 332 
An Extent begins by Record , but it 
may end without Record ; for a 
Releaſe by rhe Canizce after Ex- 
tent, determines it, and he that 
hath a Puiſne Statute may Enter 
nm" 336 
Cannot be aſſigned before Extent, in 
| *Law” S me: wits 352 
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Surrender, Creaton. 


No Surtender of an Eſtate withour Whether Liſting of Men , to ſend h | 
Acceprance by the Surtenderee,,99 beyond Seas to*Joyn —ͤ— 
Vet quere; for the Judgment was 
reverſt in Parliament 108 

That a Surrender diveſterh the Eſtate 
immediately, before expreſs Aſſent 
of rhe Surrenderce 203. infr. 


* 4 


neral a —— 1 

_— _ ibid. ; 
r 2 

=— | poſe the King is Treaſon, within 

of las «AMI o the Clauſe of Cn the Death 

of the Ning * 317 
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Treſpaſs. 
See Aﬀent, 
5 egg e — Nes — 
to hold and . 46.61, 


62 
rows e An oe 
tho an Action 


{ paſs would not, for — 


„ . 169,170 
„ „Iban al fours , om 7 


. ois b Ct N 
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Limitation. 
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Truſt executed in Chancery, accord- 
ing to the Parties meaning 33s Wc, 
394 


8327 


— 
89 © 


VillandPari "the hand and 


DUES. pals 
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N | + a Foot Way = 186 
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Wills, (Writs. 


dee Ochiſe. Where a Writ ſhall be amended, 
Where there is Cuſtom to pals S the Guile 
A to ven to 
Lands by a Parol or Nuncupative 8 — = 


Will ; 12 ſhall not paſs Where 'at>- Original Wir ſhalt be 
without expreſs and plain Words, anew made, according; ro-the ia. 
to ſhew the ſnrcntion 81 — — the Cur 
A Cumulative Proviſion in WY, ſicor 130 
| hallove double a Portion;\wnleſs Uſual for a Plaintiff to take outhis 
chat che Teſtatot n aſter Judgment entred 
re do (o 247,348 154 

RRR ATA. is the Second Part. 
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7E Ld Coke' Re Ye is The Reports of the Learned Judge, 


1 ee Sir Henry Hobart,the Fourth Felivion 
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Sir Peyton Ventris K 
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Kings-Bench, in the Reign of K.C HARLES ll. 

W 1 T H 


Three Learned ARGUMENTS, One in che Kings-Bench, 
by Sir Francis North,when Attorney General; and Two in the Exchequer, 
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, Eſquires ; for 
fon at the Judges: 


_—_ —\ 


TO THE 


R E A D E R. 


H E Name of the Reverend and 
Learned U DGE, who was the 
cog iler of theſe R E PORTS, 

a ſufficient. Invitation to 
the Cad Reader, not only to 
caſt his Eye upon; but ſcriouſly to peruſe 
them. 

And as my Lord Ghke in his Contmient ary 
upon Littleton (fol. 249. b.) ſays, That for the 
moſt part the latter Reſolutions and Fudgments 
are the ſure 7 ; and therefore beſt to Seaſon 
Students with at the Beginning , both for the 
ſettling of their Fudgments, and retaining of. 
them in Memory, and eaſter to be underſtood 
than the Ancient: So it is to be ho 
that theſe following R EPORT S, 
Collected with Care, Diligence and Expe- 
rience, by the Learned Author thercof, 
will fully anſwer theſe Directions given 
by that beforc-mentioned Famous Lawyer. 


2 The 


— 


To the Reader, 


The Author of theſe REPORTS was 


ſo Eminent in his Profeſſion of the LAWS, 


that ſhould I preſumg to give a Character 


of him, it would come very ſhort of His 
great Worth ; and therefore I ſhall only 
commend him to the Courtcous Reader, 
where he will find his ann Character given 
by himſclf \ 


Vale. 
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FIRST 
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Br Cava ham 
A e v Guy P30) 


Amburſt's Calc of Gray. lu , 187 
Anger v Brewer 345,350 
Atonymus's 2,3,4,5,9,10,11,12,13, 
17,18,20,21,24,26, 28,31,32,33, 
34:37-38,39:49 41, 42,445.46, 
48,49,51,5 þ$4-55:$9,69.61,63, 
' 65,69,71,74.7 5.8 9, 52. 93.93, 
100, 105,107,109, 109,111,114, 
115. 117, I20, 136, 127, 132, 
133,135,142, 143-146, 165,166, 
IQ1,211,212,213, 314, 222,233, 
234 236, 239, 7,248,249.252, 
253,256,257, 258,259, 261,262, 
264,265, 266 267, 268.272,274, 
276.292.293.295. 295, 298, 306, 
508. 309,310,315, 333.32 $o3b7, 
338,339, 339433 133K 333» $35, 
736. 337-338.343, 344-345-346, 
348, 349» 359, 35%, 353-355-356 
3974359, 361, 361, 366,367,369 


PART. 


ree v. Ballard 


9 
Auberie v. James = 
Aubin (St.) v. Cox 180 
Auſtin's Caſe 183 
Auſtin's (Aarbarine) Caſe 189 
B 
Ain verſus Bigger(dale 5 
Baker v. Bulſtrode 255 

Baker v. Bakers 313 
Baldway and Oufton 71 
Balting/aſſes (Lady) Cale 64 
Barber v. Fox 159 
Bark!y v. Paine 28 
— v Mitchel 114,128 
Barnes v. Bruddel 
Barnes v. Hughes 
Barrett v. Milward & af 75 
Biteman's (Sir Anthony) Caſe 166 
Rites's (Wiliam) Cale 41 
Ritmore & D vGraves 260 
Bayly v. Marin 2 


p "rad (Sir Robert) v. Holford 3 


” 
* 1 9 ws 4. ”" yy 


89 * 
_—_ 
# 


ee — Uäͤ—ſͥ "> ———  — 


Beaſly $s Caſe 301 

Bad rv. Popl & Us — 

Bell v. Thatcher 

Bellew ( Monſieur ) Norman n © 
Norman | 


254 
7%" 
| 3 
268 
6 
100 
— 221 
Blackman's Caſe 
Blake v * 
Bolton v. Cannon 271 
Beſvile v. Coates 58 
Bourne v. Maſon & al 6 
= > . Sir Ralph Caſe 193: 211,217 
Bradno 195 
Braithwaite's Caſe I9 
Brell v. Richards 165 
Brown's (Jobs) Caſe 143 
Brown v. London 152 
Brown v. Hat 29 
Bulmer v. Charles Pawlet Lord St. 
160 
v. Peale | 261 
Burgess (Thomas) Caſe 13 
—_— b's Caſe 305 
s Caſe 
— v. Cowper 183 
C 
Aptain C's Caſe 
Cabell and Vaughan 
Calthorpe v. 
Cartwright v. Pinkney 
Caſlilian v Platt 


Catterel v. Marſhal 
Cheſter v. Wilſen 


Cheſters (Lady) Caſe 

Clarke v. Phillips & al, © 

Clarke's Caſe 327 
Clayton v. Gillam 363 
Clerke v. Chenty = 


Clipſham v. Morris 


—The Names of the Caſes, 
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Clue v. Baily 240 
Cole v. — 124 
Cole peppers Calc 349 
call v. Padwel 93 


Crilſe v. Wi 

Croſſing v yy» 137 
Cartis © al v. Collingwood 297 
Curtis v. Inman 364 
Cuts v. Pickering L * 2p 


D 


9 Acon's Caſe 107 
Dacres vs Duncomb 235 


Davenant v. The Biſhop of Salinbury 
22 
Dun v Wright . 1 * 
Davis v. Price 317 
Daviſon v. Heſlip 152 
Day v. Pitts 10 


ay Coppleſton 356 
64% of Durbam v. The 
7 Arch ſhop of Tork 215 
Debt 233 
Deniſon v. Ralphſon 365 
Dier v. Eaſt 42,146 
on's Caſe | 77.82 
Dioniſe v. Curtis 211 
Dorrel v. Jay 149 
Drue v. Bail T 275 
V. rer © 
Danwe! v. Bullocks — 
Dutton v. Poole 318,333 


Contained in the Firſt Pt. 
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E 
Aton v. 2 1 
7 2 v. Ad ol to 
—— v. Emerſon  . 
ir v. Withers 
Error 168, I 
2 Er. 1. 
Egeter - (Biſhop bf ) v.Srarr 43. 
=: He 22 v. Roſenden 25 3 
> l v. Ward 
464 2H aal (Sir dndrew) v. Dr Beta z 1 
I 
183 HNrlert v. Merrit bs 
| ? 339 


368.371 


* v. Perkins 
Gilman and Wright 
Gilmore v. 
Girling v. Alder: 
Girlington v. Pitfield © 
42 2 * Smith 


e v. Gabree 51 
sv. Pierce 269 
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7 The Names of the Caſs, 


Ai v. Meli 


Jay v. Bond 222 
Jay s Calc 302 
— v. Norris 105 
v. Hunking 263 
14351 
70 (Ct.) v. Moody N27. 
Jones v. Powell 9 
s (Sir Samuel) v. The Connteſs of 
tapcheffer 197 
Jordan v. Forett i 
Iranmongers (Company of ) v. Nailer 
311 
Iſaac v. Ledg ing bam 167 
Jurado v. Gregory 32 
BOY | 
Ku” (Caſe of St.) Hoſpi 
tal 149 
ent v. Harpoo! 335 
Kent v. Derby | 344 
Kerle (Sir John) v. Oſgcod 50 


1144256 
Tbe KING >. Alway. and * 


SI 
—. Armſtrong, Harriſon 8 27 — 
a 3 fo v. ot nay 188 
v. Ares 35,78 Lacy v. Levington 175 
. Bates 85 
——\, Benſon M. 
v. — - bo * 
2 110 Addy's Caſe 25 
— 1 „ Sir homas 85 331 Mere and Rad 9 
see C 17 Martynv. Delboe bo 
— Humphreys & a 303 Matthews v. Croſſe 119 
v. Jane D—— 69 Maynard's Caſe 182 
v. Ledginghaw 97, 104 Mekins v. Minſhaw 2 — 
— 2. Marlow 316 Meredith's Caſe 
v. Mead za8 Methyn and the Hundred of mill. 
v. Monk & af 43 worth 118,235 
v Nelſon 37 Mewes (Sir William) v. Mewss 66 
v. Plame Miller v. Ward 92 
—— — os — We 298 
v. Saunder! ris W I 
. Serjeant 23,25 Mats 0 — 
r Serjcant and Aunit 181 Mornington u Wiliaw 


The KING v. Webb 


17 
v Wright 169 
L 
| Ampereve (Adrian) and other 
Frenchmens Caſe 63 
e v. Cheſhire 147 
Lee u. Fdwards 44 
Lee's (Dr) Calc 105 
ech v.Widſley 5 
iceſter* $ (Earl of] Caſc 27 
wyn v. Forth 185 
Lincoln (the Biſhop of) v. Smitb 3 
Lion v. Carew 91 
. Littleton's (Sir Thomas) Caſe 270 
Lomax v. Armorer 
LONDON (Caſe of the City py, 
and Coates | its 
—— (Mayor and N n a 
. Dupeſter 
dre Goree = 
LONDON (Caſe of the Bay ot 


concerning the Duty of Water 
11 on We 


Contained in the F iſ Parr, 


A uw 


41 


More v. Lewis 27 Player (Sir Thomas) Chamberlain of 
Moreton's (Mr. Juſtice) Caſe 30 don and Jones 21 
Morris's (Theodore) Caſe 146 Playters v. Sheering 64 
Morſe ( Simon) v. W. Sluce 190,238 Plomer (Sir Walter) v. Sir From 
Moſdel, the Marſhal of the Court, Whitchcot 314 
v. Middleton 237 Polexſen and A — v. Criſpin 122 
 Mutteram v. Folly 171 Polexphen v. P 1 3 L 
Palas u. ee 
| N Pomfret v. Ricroft 26 43 
x Potter and Sir Henry North 3 
Oell v. Nelfon 94 Prettyman's (Lady) Caſe to 
Notes and Stokes v,— 35 Prior v. Shears 
erris and Cuffuil 14 Prior v. 207 
Norton v. Harvey 259 Proflor v. Newton 194 
Nurſtie v. Hall 10 Prydyerd v. Thomas 96 
: Packle v Moor 191 
O 25 v. Vincent 78 
a t v. Noſworthy 135 
Ble v. Dittlesfield _ 183 
Osbors u. Beverſham 322 
» v. Lewyn 123 
| Adly * Delbow v. Eglerfleld 
, P and Whital 173 
v. Wilmot 220 
e v. Denton 354 Reive v Cropley 347 
aget v. Dr.Y ofius {1 v. 4, 123 
Barker v Welby Richardſon v. Disborow 291 
Ferter's Caſe Richmond (Duke of) v. Wiſe 124 
Parrie's Caſe Robinſon v. Pulford 43 
Parris's Caſe Robinſon v. e 8 30g. 19 
arſons v. Peru Robſon's Cale 107 
low v. Kingsford ty v. Rawſon | aß 
Pepis's Caſe v. Coll ins 44 
Perill v. Shaw 
Perrie's Cale 8 + 
Perrot v. Bridges | Ce With 8 4 
Peters v. Opie 7, Acheveret v. e 149,16 
— (Earl of) v. . 8 Sands v. Rudd 196 
Mordant Sard u. Ford 98 
Pettus's (Sir Thomas) Caſe I 1 ers v. Williams Jt 19 
Peyton's ( Robert) Cale | N 346 v. Dee 
ph © Aſs 1704! ," 217% Shaftsbury (Each of ) v. ee. 263 
Pia v Mitford + be J v. & at. 364 
Pert v. e 32 Caſe 110 
6 v. 0, Suh. Silly 160,62 
of d. Bri 19 Shier 9. Ale Ann nl 
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Skinner and Gunter & Co 12, 8 
Skinner v. Webb © 168 
Stirr and Sikes 34 W 
Smith's Calc 66 
Smith (Sir William) v. Wheeler 128 
Smith v. Butterfield 184 Aldron v. Ruſcarit yo 
Smith v. Tracy 397,316,323 Walker v. Wateman 294 
Southampton ( Caſe of the Heirs of Walter v. Channer 21 
the Earls of ) 142 Ward v. Rich 103 
Sparkes v. Martyn Ward v. Forth 210 
Stanlack's Caſe 18; Watkins v. Edwards 174 
Steed v. Berrier 341 Watſon v. Sncad 2.38 
Sterling (Sir Samuel) v. Turner 206 Webb (Doctor) v. Batchelowr & al 
Stone's Caſe 16,29 273 
Sufi/'s Caſe 2 Hell v. Wells 40 
8 72 and Quincy 88 Welſh v. Bell 6 
u wn 3-2, Br? Weyman v. Smith 3 
T v. Tancred 241 
Wharton and Brooke x 
Ailour v. Fitzgerald 7 Wilbraham and Sem 2 
Tarlowr and Rows p. Parner 33 Wildman v. Norton 249 
Taylor's Caſe 293 Williams v. Gwyn 60 
Thodie's Caſe 234 Wilſon v. Armorer 48.87, 106 
Thomas v. Butler 217 Wilſton and Pilkney 2 
Thomlinſon v. Hunter $3 Wingate and Stanton , the Ball Jof 
Thrower's Caſe 186 William Stanton 48 
Thyme (Sir Henry Frederick) v. Sit Wife's Caſe | 69 
Jane Thyme t Wood v. Coat 195 
Toll v. on is Woodward v. Afton 296 
Tothill v. Ingram 314 Wortley (the Lady) v.Folt 31 
Twiſle tow v. Hobbs 3 Wright». Johnſon 64 
v 1 
2 
Aughan and Loyd 7 | 
Vere v. Smith 121 | / Ouch v. Clay 195 
Vertue v. Bird 310 | 
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Note, That the Author of theſe 
as the firſt Part. and crote s c 
in the firſt thirty Sheets of the 


— — —— — — 


ADVERTISEMENT. 


Reports, has referr'd to Crote's Elkabeth 
the third Part of thoſe Reports except 
Volume, in which thirty Sheets be 


reſerr's to Croke's Charles of the firſt Edition as the firſt Part, and Crate s 
Elizabeth as the third Part of thoſe Reports. 
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Sancti Michaelis, 


Anno 20 Car. II. in Banco Regis, 


— 


of | Sparks, &c. verſus Martyn. . N 
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Mich. Anno 20 Car. II. in B. R. 


Suffil's Caſe. 


ved to quaſh the Return of a Reſcous againſt Suffil 
others, who reſcued a perſon taken upon Meſne Pro- 
; becauſe the Relcuers being 


comperuit; and foz that cauſe it was 
Reverſed in a Ultit of Error , notwithſtanding, Twiſden being 
only in Court, held it to be well enough, it being in the Affirmative, 


Anonymus. 
A Prohibition was pꝛayed to the Eccleſiaſtical Court, fo2 that a 


Parſon Libelled again one there fo calling of him Knave, 
and twas granted, it at = LESOLS LV NLP Th ng coneerns 


And a Caſe was cited tobe Adji 24 of the 
(viz.) Sir Prieſt, you arc a Knaye ; and a Prohibition was granted. 


being in the Eccleſiaſtical Court x fo; theſe words, 
Note, N a man be taken in Execution, he cannot be bailed, tho! 
he baings a Writ of Error. 
Anonymus. 


N Debt upon a Leaſe foz years , the Defendant may plead 
Entry into part, upon whith follows Suſpenſion , and it voth 


not amount to the General Jſue. 


Juriſdictionem Curiz. 
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In Banco Regis. 


It may be Co dee aum Bur, That a Prekeription muſt 
* av Gram may Xt (his da * eee, ; i] $4 / # man 
ma y preteribe againnilt a grout mans as 1 cnancs, or & © ommonatry. 
wahout naming a party corre and fuch a Preienprog cannot 
ipring out of ance Gram no morc than this For ft 2 great many 
may oy an o— yet u is © many teveral Cirants as to thou 
lc vera Imeereſts fo 11 may be lard , there ought to be io mas ) 
lever a! Preteriptians 

4 Anſwer, The Mules arc not althe * Foxit 
Generalay (as all the Tenanrs of the (Banno; of 
Gram ts 1.5. az there be 


contrary Natures as I make them; for in Day 
Savage's Caſe in Hob. 85. the Pleadings were as a Cuſtom of the 
City, and the Court Adjudged it to be a Preſcription; which ſhews, 
that Cuſtom and Preſcription differ not ſo much in the nature of the 
Thing, as in the manner of the Ple ading. 

Foz Anſwer, J need but obſerve the Nature of that Caſe. 
The Officers of the City of London Juſtified foz a Duty of 
Wharſage clatmed by the City. Che Plaintiff lets fozth in his 
Replication, That within the City there is a Cuſtom for all Free- 
men to be Diſcharged, &c. and the Queſtion was, Whether this 
was a Cuſtom to be tryed by the Mouth of the Recorder, or a 
Preſcription to be tried per Pais? It was held to be in its Nature, 
a Pieſttiption; and if it were nor, that it was Adjudged that it 
ought not ta be tryed by their Certificate who were concerned in 
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Potter and Sir Henery North, 


The Preſcription there meant by the Court, was not a Pre- 
ſcription to claim a real Intereſt, as in this Cale; but it was 
(as J may call it) a local Preſcriprion to pzivilege Perſons in a 
certain Piace and Condition , which is in its Nature betwixt 
a Preſcription and a Cuſtom ; and not a Cuſtom, becauſe it con- 
cerns the Diſcharge of perſons. And it is nag-4neerlp Local, noz 
a Preſcription ; becauſe it is not annered to any Eſtate noz to any 
Perſon ; but in relation to a certain Place and Condition. And 
pet it is rather termed a Preſcription ; fo2 it ts ſaid, That Jnhabt- 
tanto may pꝛeſcribe fo2 an Eaſement 02 d Diſcharge ; but a ftrict 
Preſcription to make Title to a Real Intereſt is fo nice, that it 
cannot be pleaded y wap of Cuſtom , noz confounded with it. 
— 02 Freemen, 02 Citixens cannot pzeſcribe in that 

Dd, 

J muſt add to ſtrengthen my Reaſons upon theſe two Batters, 
that no P2cſident can beſhewn in all our Books of any (uch Cale, 
either where two Frecholders joyn to claum a Real Int ereſt in 
ſolo _ oz where Preſcriprion and Cultom are mixed, as in 


8 0 
It will be no Objection that it cannot be pleaded better when it 
appears the very thing cannot conſiſt with the Pzinciples of Law ; 
fo2 tho' there be ſuch a thing as ſeveral Paſture , and frequent, 
which may be appurtenant to a Meſſuage, pet it cannot be 
tothe Eſtates of fo many feveral Frecholders and Copy- 
holders: But if were conſiſtent with Pzinciples of Law, 


the 
Pleading here is naught to mir a Preſcription and a Cuſtom 


together, which are incompatible. 
ought to have been laid by way of Cuſtom , it being 


Entire thing, and the neceſlity of the Caſe would bave main- 


It JS makes a Feoffment to the uſe of the Feoſſee and Feoffor and 
one cannot be in by the Common Law and another 
Utes ; but both Gall be in by the Statute of Uſes. 
So bere , the Entire thing not being to be maintained, poſſibly 
both Preſcription and Cuſtom ſhould have been laty by wap of 
Cuſtom; toz the Frecholders in caſe of Neceſſity (it may be) 
— — claim by Cuſtom, tho the Copyholders could not 
preſcribe. 

Thirdly, My third Reaſon is, becauſe the Owner of the Sopl 
can by no Preſcription o; Cuſtom be excluded out of bis own 
©Soyl at all times of the year. And this Reaſon J pzincipally 
-- becauſe it ſtrikes at the very Root and Eſſence of the 

ng. 

J know there are many Caſes in our Books of Vſages, that 
have been allowed in reſtraint of the Owner of the @Doyl ; J ſhall 


not oppole any one of them, but admit them all ; yet oppoſe this 
Preſcription, 


-- 


2 Cro. 256. 


Iwill avmit the Lord oz Owner may be exclude” fo2 a certain 
time, accozding ts the Books, Firzh. tit. Preſcription 5 1. Hutrons 
Rep. 45. Pitt and Checkes Caſe, and the ſame Caſe 6 Co by the name 
of Sparks Caſe, and Co. on Litt. 122. a. where he ſays , a Man 
may pefcribe to have ſolam veſturam; from ſuch a dap to ſuch 
a day, and thereby the Owner of the Soil moy be erctuded from 
— 1 be to 

ude 


it, 

IJ admit the Lord or Owner may be tinted as to his kind of 
Cartel ; aw» have none! but Sheep 02 Horſes, and ſa he map be 
fined to © certam number, accozding to Kenwrick and Pargiters 
Caſe. Yd. 129. 2 Cro. 108. LOTS 

J admit the Lord or Owner may be excluded as to fome kind 
of p2ofits : An other Man =_ to have omnes Spinas up- 
on ſuch a Waſt, accogding to Dow#laſs and Kendals Caſe; Yel.187. 


And fo: this Reaſon, a Man map pj:(cribe to have ſolam piſca- 
riam upon anothers Soil, fo there he raves the Owner the p20- 
fits of the Soil fo? Manuring of his Gzound oz Ballaffage, 
which the Owner has beſives the Pioperty and the uſe of 
oe Water, (6 that he leaves enough foz the ſubliſtence of thc 


Nay, I hall agree further, that the Lord may be ercluded wholly 
fromthe feeding of his Ground, upon Special Matter ſhewn to the 
Courr,wherebp it may appear that the Lord has ſome recompence, 
02 takes the pzofits ſome other way; as if there be a Park oz For. 
reſt where the Lord has the Game, an other Man may pzeſcribe 

to have the Herbage, fo2 the Lord has conſiderable pzofits of the 
Ground by bis Deer, which ts fo conſiderable , that if the Fran- 
chiſe come to be determined, it hath been held that ſuch a. Pie⸗ 
ſcription fo Herbage being but ſurpluſage after the feeding of the 
Deer and ſubozdinate to it, ſhall rather be loſt than carry the 
whole pzofit of the feeding and erclude the Owner. And it has been 
the Caſe of many Parks,that have been diſparked by the King,after 
the granted away ; ſo if there be Mines opened, oz any 
other p2ofit, that appears to the Court to be left to the — 


— — Eo — rr 


—— — 


Potter and Sir Henry North. 
J vo not oppoſe, but that the paſturage may be claimed by 
p2ficription, 

But to have the Sole paſturage of all Paſture Grounds at all 
times in the year, is to have the whole pzofit of the Ground, 
and the Owner is wholly excluded, which would be very unrea- 
ſonable. J hall agree yet further, that upon a Special Caſe ſhown 
to the Court in the Pleading, the Lord map be extluded from any 
pernancy of pzofit in his own Soil , as putting this Caſe; a 
Lord hath impꝛoved ſo much of hisWaſtes as that he has left, 
but juſt ſufficient foz bis Common Feeding in ſuch Caſe the Lord 
ougbt · to be excluded of Feeding; but this muſt be ſhewn in Plea- 
ding, accozding to mp Lord Coke's Opinion, in Kenwrick Par- 
giters Caſe, which is well repozted in Brownlow 2 part 64,65. And 
in all reaſon there muſt be Special Pleading in ſuch Caſe, foz where 
a Preſcription o Cuſtom is reaſonable only upon Special Matter 
02 Circumſtance,that Special Matter oz Circumſtance muſt be ſhewn 
to the Court, by him that would have the advantage of the 
— foz the Negative cannot be averten on the other 


de. 

And it cannot be helped, by ſuppoſing there map be Trees, 
Mines 02 Park, but it ought to be ſhewn; 
pends upon ſuppoſition, map as well not 
a Preſcription upon ſuch a ſuppoſal, would be to bin 
by it tho' the thing be not; 


places,and has its 
it is fed but part of 
called Arable or Mcadow. 
Tbe main Objeaton that J conceive they can 
That the Sole Paſturage or Veſture lies in Grant, and the Owner 
may erclude himſelf wholly by Grant, and ſa he may be excluded 
by Preſcription 02 Cuſtom ; and this they ground upon Co. Litt. i. b. 
where it is ſatd, (ff a Han Gzants to another, and his Heirs 
veſturam tertæ, and makes Livery ſecundum formam Chartz ; 
yet the Freehold of the Soil hall not paſs ; by which it is tmplied, 
that the Veſture ſhall, 

If this Book be to be underſtood of the Veſture at all times 
of the year , where no other pꝛoſits remain to the Lord, J ſhall 
crave leave to object againſt it from the ſame Page, where it is 
agreed, that if it were pzofits, the Soil would paſs. 

Methinks it ſhould be thc ſame in reaſon, where the Veſture ts 
all the pzofits,and Veſture ſhall be intended all the pzofits. J Mall 
cite ſome duthozities, which are not (nconſiverable to Marrant 
this Opinion. 
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» The Caſe was, 
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, and gave 
mam veſturam of a. 


Rent of the 
his Caſe the 
veſtura. 
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* 


all 
of the Soll it (elf. which 


zofits of Paſtute Ground; 


not be maintained ; fox the party 


the Soi} it (If; 


Brig Biſhop of Oxſord 


leaſed it fo tber Lives; tendzing Rear, and dies 
the whole p 


erecs the Biſhoprick of Oxford 


3 Sacceſlors, int al 


i 


Mcadow yrs Horſe Meadow. John 


J bave in a Manuſcripe Report of Cafes in King James's time, 
a Caſe betwirt Collins and the Biſhop of Orford: It was Paſchæ 1 


Jacobi upon a Tryal at Bar, in the Kings Bench 


that 1 Ed. 6. the Kin 


da the Bi 


10 
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If (ſeveral Men have Profits upon the lame Land : — 
cibus,the Law moſt commoniy deternunes the right of the Soil to 
be in bim, that has the moſt conſiderable Pzofits. As foz Eram- 


ple. 
Tf one has the Summer Feeding of Paſture, 02 the firſt Tonſure of 


Meadow, 02 the Sowing and Reaping of Corn upon Arable, and an 


other Man pas the Feeding ſeparately at other times of the year ; 
thy Soils indir that has the Summer profc 


: 


at 


A 
55 


f 
3 


5 


E 


of the pear , but in F. N. tit. Preſeription 51 and 55. 
15. It is made a Profit a prender, aud the moſt conſiderable Pꝛo⸗- 
ts are left to the Owner. 

My fourth Keaſon upon which J hold this Preſcription is void, 
19,becauſe it is a new invention framed to overthtow a Maxim in 
Law, and is of miſchievous conſequence. 7 4 

New inventions that are agreeable ta Rules of Law, J know 
have been always received, and ſometimes have pzovep of ercel- 
lent uſe. But New inventions that are framed t6 ſupplant Pzinct- 
ples of Law, have been always baffled and rejected. 

The Maxim and Principle of Law*that is overturned 6p this 
way of Pleading is, That a Commoner cannot preſcribe ro exclude 


This 


his Lord. 


— — —— — — — - — — — —_—— 
—— 


| Chis Maxim is one of the foundations of | Law, aid depends 
upon the reaſon of the thing, and not upon the ſound of the 
Wozd. 

It will de objected, that the reaſon is, becauſe ex vi termini the 


But J conceive it is not ſo, to2 it may be as well called a Com- 
mon, without a Soleciſm, where the Tenants feed in common to- 
and the Lord never feeds with them, as where he does; 
n is from the nature of the thing, fo2 it is ſuppo- 
need of bis Waſte, and to make non-uſage 
a Pzeſcription oz Cuſtom againſt him, would 


the ſame kind of intereſt, 


be to have Communiam excludendo Dom' that is 
good; dut if you pꝛeſcribe to have ſolam & ſepatalem Paſtur 
common amongſt pour ſelves to Beaſts Levant and Couchant, 


Under fgvour, to have ſuch a Maxim turned out of Doozs 
and made UGleleſs, there ought to be very good Authozity fog it; 
ſuch an Invention ought to be examined by ſtrict Rules. 

And the conſequence of this Innovation will be great and ge- 
neral, tog there is no Common in England, but this Plea will 
ler ve, fo if the Jury will find it; and it is found by experience, 
that many times, though the Lord of the Mannor gives very 
good Evidence, a Jury will find again him; and if a Lord can» 


not pꝛove an actual feeding, a Jury will certainly incline to finy 
it, let the Court direct what they pleaſe. 
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Potter and Sir Henry North, 
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The King and great Lords, that have large Waſtes, that lie 
remote from their care, leldom made any benefit by feeding ; 
and they muſt not expect hereafter to make any impꝛovements, 
if this pleading be allowed, which will be very miſchievous ; 
whereas, if that Maxim of Law were obſerved, and ſuch an un- 
reaſonable Claim diſallowed in Pleading, it will not be in the 
power of Juries to erclude Lords out of their own Waſtes. 

J conceive, in this Caſe, upon the matter diſcloſed, in plead, 
ing, the Court may diſcern judicially, that this is but an Jnnova- 
tion, and an Artifice to diſguiſe a Common, and to call it a 


Sole-paſture to enable the Commoners to pzeſcribe to erclude the 


Lord, which they cannot virealy do by the Rules of Law. 

firſt, The Soil is the Lords of the Mannor, and a parcel 
Mannor, and a large quantity in truth 10000 Acres, tha 
too Acres. 

Free-holders and Copy-holders of ancient Youſes, oz par- 
Mannor, are to feed and not to be excluded, and in truth 
4 Peſſuages in the Town. 

02 Beaſts Levant and Couchant, tis with an 
„Sheep and Northern Steets, 
Common; if it were a Sole-paſture they might have put 
what Cattle they pleaſed, lo it is all one to the Lord, who is 
be wholly excluded. | 

Court may diſcern by all theſe Badges, that it is in ita 
but a Common, by Art put into other wozds to ouſt the 
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I ſhall now crave leave to offer to the view of the Court the 
Conſequences and Inconveniences of this Preſcription. 


1. I there be a Surpluſage at any time, the Lord cannot im- 
pꝛove noz feed, but it muſt be loſt, which is againſt the Publick 


2. It a Stranger feeds and does a Petit Treſpaſs; as it is 
called in Robert Maries Caſe, 9 Co. the Lord can have no Acton 
fo} the ſceding, but the Tenants muſt, and then they muſk either 
joyn oz ſever; if they joyn, what a number of Plaintiffs will there 
be, and how ſhall the ſame recovered be divided in Equity, oz 
the Contribution fo2 the Coſts ? It they ſever, and be non ſuit; 
then there will be as many ſeveral Actions, which will be veratt- 
ous, accozving to Robert Maries Caſe. 

3+ I a Frechold be purchaſed by the Lord, o) Eſcheat, 02 d Co- 
pyhold Eſtare be determined, what is become then of the ſhare 
of the Sole feeding? The Lord cannot joyn with them tn the Pze- 
ſcription ; (hall be have no benefit of the Soil ? 


If 
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Tf on the contrary, the Lord (hall fecd, muſt he do it as the 
Owner of the Soil, and have the Surplulage ? log the Levancy and 
Couchancy, is not material among themſelves. And then they 
would become as Commoners again; and thts would be a ſtrange 
Pzeſcription, that cannot be maintained if ever there were any 
Eſcheat of any Tenancy into the Lords hands. 

4+ But the greateſt miſchief of all will be, that this will be 
a ready way to enable Tenants to withſtand all Impꝛovements. 
In Gatewards Caſe,6 Co. 60. it was a great reaſon againſt a Pze- 
ſcription , that it was inconſiſtent with ane impzovement; it 
would be a great miſchief to this Kingdom where there are large 
Waſtes and Commons, Forreſts aud Fenns, to take away all power 
of impzoving them; fo2 the ſame Land by impꝛovement becomes 
able to ſuppozt a great number of people which are the ſtrength 
of the Kingdom. 

And as there are great inconv:ntences on this ſive, ſo the other 
way there will be none at all, foz they may enjoy the ſame Uſages 
as Commoners ; if they pzeſcribe the ozdinary way, and the Lord 
cannot do them any p2ejudice at all, he can only take the Surplu(- 
age, leaving them ſufficient ; if he feeds to their damage, it will be 
a Surcharge, and an Action upon the Caſe will lie again him. 

The Lord cannot impꝛove but he muſt leave them ſufficene, and 
there can be noreaſon why the Owner ſhould not have the Sur⸗ 
pluſage if any be. 

J know they will cite an Authozity againſt me in the Caſe be- 
tw'en Webb and Littleburgh, which was in C. B. 1654. There, 
I confeſs, the Declaration was grounded upon a Pzeſcription 
much like to this, and the Plaintiff had a Uerdict, aud the Court 
would not arreſt Judgment upon tt. 

The Anſwer that J muſt give to that Caſe is grounded upon 
the difference between a Demurrer and a Verdict. 

The Court may intend that after a Verdict, which may help 
it; ko J allow an ercluſion of the Lord upon a Dpectal Caſe 
diſcloſed in pleading, and that Special Matter map be ſupplied 
by the Verdict. 

Bclives J muſt obſerve, that it was a Cafe of (mall conſc- 
quence that concerned the Lord only foz his Coſts, foz he hath 
enjoyed his feeding againſt that Verdict ever ſince : J can ſay it 
upon my own knowledge, fo2 J know the Parties, and know 
the Place, it was at Elinſwell near Bury St. Edmonds in Suffolk. 
The Judges liſten to Exceptions after a Verdict, but will give 
Judgment if there be any poſſibility to maintain it. 

J may add that this was in Popular Timgs, when all things 
tended to the licentiouſneſs of the Common People. 


Odd 2 | ſhall 
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Potter and Sir Henry North, in B. R. 
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| ſhall Conclude, praying Judgment againſt this Preſcription for 
theſe Realons. 

It is anew and unheard of way of Pleading, and againſt the 
Rule of Law, joyning Freehold Tenants, in the generaſty, which 
have no relation one to another, and annering an entire Jntereſt 
to ſeveral Eftates, and mixing Pzeſcription and Cuſtom, which 
ate of contrary Natures and are great dities. 

Tt is againſt Reaſon to ouſt the Owner of all the feeding, 
which foz ought appears is all the P2zofits, without any Specia 
Matter oz Recompence appearing in Pleading. 

There is gzeat inconvenience in admitting of ſuch a Pzeſcriptt- 
on, nem Jnventions bzinging unknown Conſequences. 

No inconventence in ouſting Tenants of this Pzeſcription, ſee- 
ing that they claim the ſame Uſage the ozpinary way, and the Lord 
can do them no wzong either by feeding oz impꝛovement. 


In this Caſe the Court of Common-Pleas had bren diuided in 
Opinton upon the Matter in Law, as appears by Vaughans Re- 


Caſe upon the Fact, that if it had been no pzejudice 
joyn Iſſue and try the truth of this Pzeſcription 


at 
rrer was 1 and 
& paſſed foz Dir Henry 
with the appzobation of the whole Court. 

Afterwards another Action was bzought to trial . 
quer dat the Bar, and it appearing to the Court that 
been P2opoſals towatds an Agreement, a Juror was withdzawn, 
and my Lord Chicf Baron Hale gave the Tenants advice to com- 
ply with this, ſaying Redime te caprum quam queas minimo. 

Do that the Matter of Law was never avjudged againſt Sit 
Henry North, but the Matter of Fac tried foz him, and the 
main Queſtion upon the Act of Level never came in Queſtion, 
which may extend to this great Waſte, altho' both the other 
Points were agalnſt Sir Henry North. 

Afterwards there was another Actioa bzought to trial in the 
Exchequer, and after a full evivence of about 402 5 hours, the 
Plaintiff not dating to ſtand the Verdict, was nonſuited. 
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AGAINST * 
HOL FORD CLARE 
Under - ſheriff of the County of Gloucefler, 
T E R MIN O = 
Sancti Hillary, Anno 22 & 23 Gar. III. 
In Scaccario. 4. « 0 4-— 
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S was e bp the Ref tet. Vid. Co Fe 1 

2 bent Tas he was ſeiſed of the Seven Hundreds of Entr. 439. 77 
Crechon, Bright, Reppeſgate, Bradley, &c. in the County of Quo W, 1. . — 
Gloxcefter , and had Return and Execution of Writs there: That [**? e,. ere, 


the Defendant knowing of it, did Execute ſeveral Writs there to — 131.» 


the Plaintifls damage, &c. Upon Not Guilty pleaded Iſſue is 
taken, and this Special Verdict is found, ( viz.) : W fl. £94 — 
They find the Patent of rt May, 5 Johannis, whereby the © / XG, - 
King reftozes to the Abbor and — ol Canons Regular, in Wa = 
Cirenceſter, certain Lands granted to them by his Bzother Richard -*-, <- © 9 
the Firſt; and alſo grants, That no Sheriff of Glouceſter, oz his « <0 TEC 4 | 
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Bayliff, © au 2 
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Bayliſf, do inttomit in aliquo within the Seven Hundreds, ercept 
tog Pleas of the Crown and Summons , which the Abbot , &c. 
ſhould receive ſrom the hands of the Sheriffs, and extcute. 

- They find the Patent of 20 Decembris, 17 E z. wherein the 
King reciting that Richard the Fit, by Patent granted to this 
Abbot and Convent the Mannor of Cirenceſter and the Seven 
Hundreds, and the Return of Writs in them, that thrreby they 
had uſed and enjoyed Retorna Brevium ranquam inentia ad 
Septem Hundred” prædict. Reciting alſo, that by a Preſencmentmane 
it was leiſed into the Chancery, and that He (Edward the Third) 
fo a Fine of 300 l. grants that they ſhould holo the Mannor , 
Hundreds, Vills, &c. & quod haberent in Villis & Hundredis præ 
dictis, &c. abſque im —_— — — 1 Intangthief, &c. 
tanquam pertinent” Hundredis ptædictis, &c. of the King and his 
Succeſlors &c. and confirms the Patent of King John. | 

They find, that the Abbor, &c. were ſeiſed prout Lex poſtulat 
till 4 Febr. 27 H. 8. when the Monaſtery was diſſolved and all 
came to the Crown. 

They find the Statute foz veſting of theſe Lands, &c belonging 
to the Monaſtery in the King and the Statute of 32 H. 8. cap. 20. 
whereby it is Enacted , all Libertjes,; &c. which the late 
Owners of Monaſterics had uſed,&c. ſhalt be fevived and be really 
and actually in the King, his Heirs, &c. and ſhall be in the Rule, 
Order, Survey and Governance of the Court of Augmentations, and 
that the ſame Libertics, &c ſhall be uſed and exerciſed by ſuch 
Stewards, Bayliffs, &c. as the King, his Heirs, &c. ſhall name and 
appoint, &c. and that the ſaid Stewards , Bayliffs, &c. ſhall be 
attendant and obedient to all the King's Courts for all Returns of 
Writs, &c. as the Officers of the late Owners ſhould have been, &c. 
and that no Sheriff, Under-ſheriff, &c. ſhould intromit , meddle in, 
with or upon the Premiſſes otherwiſe, or for other cauſe than they 
lawfully might have done before the ſame Premiſſes came to the 
poſſeſſion of the King. | 

They find, that Edward the Sixth (being ſeiſed by deſcent from 
Henry the Eighth ) Anno primo of his Reign, per Lir' Patent” 
cx gratia & adviſamento Concilii ſui dedit & conceſſit cuidam 
7 bo. Seymour Mil', Dom' Seymour de Sudley , omnia illa Hundreda de 
Cr:chen, &ci nuper Monaſterio Cirence/tren/ſi dudum ſpectantia, &c. 
omnia Letas exccutiones Brevium & tetorna corundem Sect' Hun- 
dred' , &c. reputatꝰ ſpectant & pertinent Hundredis pradidtis , 
& 


C. * 

They find , that the Lozw Seymour being ſeiled, gcc. was At- 
tainted of Treaſon (by Act of Parliament, 2 & 3 Ed. 6. cap. 18) 
and that thereby his Lands and Hereditaments were fozteited and 


veſted in the King. They 


in Scaccario. 
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They find, that 6 Oo Anno 6 Ed. 6. the King grants the 
Hundreds , by his Letters Patents to Kingſton and his Heirs, and 
therein grants omnia amerciamenta Heriotta emolumenta hzredi- 
tamenta &c. dictis Hundredis quoquo modo ſpectant aut ut mem 
brum five pars corundem anterunc cognit reputat', vel uſitat', vel 
habit” aut accept ut pars parcell vel membrum. And ſurther 
grants, by another Clauſe , Tor calia & tanta & conſimilia juriſ 
dictiones, Privilegia, Libertates, Francheſias,&c. quz quot qualiac 
quanta, & adeo plene & integre, as Thomas Lop Seymour, 02 
any Abbor, &c. had, qc. ratione vel prætextu Hundred' ptædict 
vittute vel colore alicujus doni Charrz, Præſcriptionis, &c. 

They find that the Eſtate which Kingſton had, came to the 
Plaintiff, and that the Deſendant entred into the Hundreds where 
2 is claimed and executed ſeveral Wrics, &c. Et 
1c. 

Baron Wyndham had Argued; and was of Opinion fo2 the 
Plaintiff; and Baron Littleton fo2 the Defendant. 

Now Argued Baron Turner, and my Lord Chief Baron Hale. 

Turner, J am of Optnton foz the Defendant. At the laſt Argu- 
ing my Opinion was tog the Plaintiff; but upon ſomething which 
fell from my Byother Licrleron J am altered. The Caſe ariſes 


upon the Patents. _ | 

J take it to be clear that Retorn' brevium did not paſs by the 
Patent of King John; there is indeed ſome implication of ſuch a 
Franchiſe, but it is nothing line a Grant of it. "Tis true, we 
muſt put that Expoſition upon Ancient Charters , as ſhould have 
been put in thoſe days wherein they were made: But J ſay, this 
Patent would not have been expounded ts have amounted to ſuch 
a Grant in diebus illis. Jf there had been an Uſage of ſuch a Fran- 
chiſe in purſuance of this Patent (tho* made ſince Richard the 
Firſt's time) IJ think it might have been allowen to have given 
the Return of Wrirs, Vid. Inſt. 282. But here has been no luch 


U | 
33 the Patent ot E. 3. it is recited, that there was 
an Uſage, and that the Franchiſe was granted by Richard the 
Fir, and confirmed by King John; but the Jucics finding of that 
Patent, is no finding of the things recited in it, as in the x0 Co. 
56. q. the finding of Evidence of a Converſion, (ſcil. Refuſal to 
deliver on Requeſt) upon a Troyer , is no finding of the Conver- 


10n. 

Jn 17 Ed. 3. tis true, the Hundreds, and the Beturns of Writs 
therein are granted: But ſince my Bother Littleton s Argument 
J have been, and am of Opinion, that that Grant is void, and 
that (as he obſerved) becauſe of the Statute 2 Ed. 3 cap 12 Oz dain⸗ 
thg, That henceforth Hundreds and Wapentakes ſhould not be 
tiven nor ſevered from the Counties : And x4 Ed. 3. cap. 9. 

2daining, 


_— — ä—P— — — 


— —— —— — — 


"rc 


obſtante to the Statute, and here is no Non obſtante. 
cannot have the Return of Writs withoutthe Hundred. Vid.z 


Ozdaining, That henceforth all the Wapentakes and Hundreds, 
which were ſevered from the Counties, ſhould be rejoyned to the 
{ame Counties, as before that time had been eſtabliſhed by another 
Starute, (meaning, J ſuppole , the ſaid Srarure of 2 E. 3. cap. 12.) 
And thereupon my Loꝛd Coke in the 4 Inſt. 267. gives his Opinion, 
That all the Grants made of the Bailywicks of Hundreds ſince this 
Statute are votd , and that the making the Bayliffs thereof belong 
to the Sheriff, ſoz the better Execution of Juſtice and of his Office. 
And fo2 that he cites a Reſolution in his own Caſe ; foz he it 
was that was the Sheriff of Bucks, menttoned in the Caſe there. 
Firzh. Petition t. 18 Ez. is a Caſe of a man, who by colour 
the New Statute 'tis ſatiy was ouſted of His li of Retorna 
Brevium , which was granted to him and bis Heirs by the King 

Parliament. My Bzother Littleton cited a good Opinion of 
Judges, that an Hundred could not be granted wi 


S 


F E 


52, 2 H.4 pl. 12. 
But admitting it did paſs, and was granted 
te, then the Srature doth not extend to avoid that 
But then the Queſtton will be, when the Liberties ret 
Crown, Whether the Crown can grant them out 
therein it will be conſiderable, Whether they are ext 
Crown, or no? J think they are not ext inc. In 9 
tis ſaid, that all Liberties, Franchiſes, &c. which were at 
were not Liberties, &c. in 


: 


9 
Zi 


I, 
gets 


Ty 


5 


Z 
: 


acceſſion to the King dzowned in 
ano Leers are inſtanced in and allowed to be 
Liberty of Retorna Brevium is moe > 
Juriſdictions (of which Hundreds, &c. are a 
the Crown : But Rerorna Brevium is but a Miniſterial t 
It is expꝛeſiy Adjudged in the Kings-Bench, Keilway 72. pl. 16. 
the Liberties ol Rerorna Brevium are not extind by coming to 
the Kings hands. But however, if they were 02 were not ertinc 
and dzowned, I think that they could not (becauſe of the Statute) 
be ſevered and granted to Kingſton. 

Lord Chief Baron Hale: 

Jam of another Opinion; but J am very glad that two of 
my Bzothers are againſt me, and my other Bzother. J would 
have been glad to have been ercuſed tn this Matter, 

Firſt, Becauſe -the Caſe relates to my own Countfy , and is 
much to the pzejudice of it. 

Secondly, Becauſe it relates to R-rorna Breviym , which J 
always took to be one of the moſ +: /1{ccous Liberties to the 
Common Juſtice of the Kingdom, 

Thicdly, 


— — — — 
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Thirdly, Becauſe it ts a Caſe full of difficulty; but Ue that 


ſter. 


_— * 


Firſt, As to the Monaſtery of Cirenceſter J ſhall ſpeak a little 
Piſtozically, to ſhew the traduction and vertvation of this Batter: 
It was a Monaſtery time out of ind; but in 30 H. x. it was 
tranflated to the Canons Regular; and therefoze Henry the Firſt 
accounted the Founder, he Endowed it with thꝛee Hides of 
Richard the Fiſt gave them the Mannor of Cirenceſter , 
the Seven Hundreds, at the Farm of 30 l. per annum. Che 


who Confirmed the Gzant of Richard the Firſt at the 
This you ſhall find in Chartæ Antiquæ Letter 6. 
Book goes by Letters) Number 9, and the Letter 
11. 
- Secondly, Che next thing to be conſidered is an H 
old time Hundreds were parcel of the Crown, belon 


dred: But there was alſo an implied 
Bayliff: The Bayliff had a double Office. 

Firſt, He had the Colleaton of PerquiMes, Amerciaments, Fees, 
Ancient Duties, as Beu , Head, Silver, &c. belonging to the 
Hundreds in ſome places. 

Secondly, De had Office and that was relating to the 
Sheriff, In Ancient time the Bayliffs of the Hundreds were the 
immediate Bayliffs of the Bing foz the Executton of Proceſs. 
Vid. the Statute of Sheriffs made at Lincoln 9 Ed. 2. the ſecond 
Statute; there tis ſatd, that the Execution of Writs that come to 
the Sheriffs ſhall be done by Hundredors, (i. e. Lords, on rathec 
Bayliffs of the Hundred) ſwozn and known in the full County, &c. 
which is Confirmev 2 E;. cap.4. and 14 E;. cap. This thing 
of — out Hundreds to perſons thus, grew to be a great 
Inconveniace : Fo2 the Hundreds which were of the County, and 
did belong to the Sheriff, there wos no Jnconventence ; the Sheriff 
did ſometimes Account as Cuſtos, ſometimes per Manus. Chen 
thoſe many Pꝛoviſſons were men » Viz. 2 Ez. cap 1. W 
f ee a 


— — — — 
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all the Counties in Fngland were in Old tune Aſleſſed to a certain 
Farm; and then were all the Hundreds and Wapentakes in the 
Sheritls Hand rated to this Farm, and after were Approvers ſent 
into divers Counties, which did increaſe the Farms of ſome Hun- 
dreds and Wapentakes. And after the Kings at divers times have 
granted to many men part of the ſame Hundreds and Wapentakes 
fo2 the old Farms only. And now of late the Sheriffs are wholly 
charged of the Increaſe , which amounteth to a great Sum, to 
the great hurt of the People and diſherifon of the Sheriffs and 
their Heirs. Jt is Ozdained, that the Hundreds and Wapentakes 
ſet to Farm by the Bing that now is, be it fog Term of Life og 
otherwiſe , which were ſometimes annered to the Farms of the 
Counties ——ů — . ＋ ſhall be avjopned again 
to the Counties, and that the Sheriffs and their Heirs have Allow 
ance foz the Time that is paſt , and that from hencefozth ſuch 
Hundreds and Wapentakes (hall not be given noz ſevered from 
the Counties. Then 14E. 3- cap. 4. CUhereas many Miſchtels 
be happened thzoughout the Realm, toz that Sheriffs have lett the 
Hundreds and Wapentakes to a higher Farm than they Do pield to 
the Uing, and the Farmers do lett the ſame to others at higher and 
greater Sums in ſuch manner, that by the letting and enhancing 
of the Farms, and by the greater number of Bayliffs Errants, 
Outriders and others, whom the Sheriffs Bayliffs and Hundredors 
do put in, the People be in divers manners charged and grieved: 
It is aſſented and accoꝛded, That from hencefozth all the 
Wapentakes and Hundreds which be (evered from the Counties, 
ſhall be rejoyned to the ſame Counties, as befoze this time hath 
been eſtabliſhed by another Statute, and that the Sheriffs hold the 
ſame in their own Hands, and put in ſ4ch Bayliffs and Hundredors, 
baving Lands within the ſame Bayliffs auo Hundreds foz whom 
they will Anſwer: And if they will Lett any Hundreds, Bay li- 
wicks 02 Wapentakes to Farm, they ſhall lett the ſame at the 


ancient Farm without any thing inerealing, and that the King 


and his People be ſerved by ſuch Baylyts and Hundredors, and 
their Under Bayliffs, in avotding fo2 cver the Outriders and others, 
which in divers Countics befoze this time have notoziouſly 
grieveu the People: And that no Bayliff Errant be but in the 
County where Baylifts Errants have been in times paſt, in the 
time of the King's Grandfather that now is, and that there be no 
moze but one Bayliff Errant in one County: And in the ſame 
mannet it 1s aſſented, That all other, ot what Eſtate oz Condition 
they be, which have Bayliwicks 02 Hundreds tn Fee, if they the 
ſame will hold in their own Hands, then they call put in ſuch 
Bayliſis foz whom they will Anſwer ; and if they will lett the 
ſame in Farm to other, then they ſhall lett the ſame at the ancient 


Farm without any thing increaling , as afozeſatd is ſaid, = 
0} 


— — — 


fo2 it in the Exchequer, and this was called Firma Balliva- 


rum. 

Hundreds were either parcel of the County, and there the 
Sheriff did conſtitute Bayliffs, (theſe Hundreds which were anciently 
parcel of the Farm of the Sheriffs, that the Scar.of the 2 Ed. 3. cap. 12 
ſpeaks of ;) oz elſe they were ſuch as were granted out, iich the 
Lord of the Hundred held ſometimes at Farm, and ſometimes in 
Fee. called Hundreds of fee, Liberties of Hundreds, Franchiſes 
of Hundreds. 

It was found that a great Jnconvenience grew from the 
ſevering of Hundreds from the Counties. Che Statute intended 
that the Sheriff ſhould erecute Writs, &c. and it was unreaſon- 
able that he chould have Bayliſſs put upon htm, and pet be bound 
to Execute, ac. therefoze the Statute intended to reconcile this 
as far as it could well, and to reſtoze as many of the Hundreds 
as could well be, to the Sheriff. 

Thirdly , J come to the Third thing to be Erplained and 
Conſidered, viz. the Liberty of Rerorna Brevium, 

This AL oy Liberty ; tho' th: Hundreds were granted, 
pet 38 1 — and muſt — Return the — —— 
there. is ty was commonly annered to the Gzants 0 
Hundreds, tho ſometimes of Mannors it is acquirable by Gant, 
and (J think) by Pzeſcription, tho that has been a Doubt: 


But 8 H. 4.c.7. pl.10. ſpeaks of Retorna Brevium by Peſcription, /; | 
And it was Adjudged it might be lo in the Qyo Warranto bought — 


by the Queen againſt the Earl of Shrewsbury, lo; Retorna Brevium 
and other Liberties clatmed by the Earl in Colcharborow tn 
London. Pou will find the Pleading in the New Entries, Quo 
Warranto pl.z. Mich. 41 & 42 Eliz. in Banco Regis. 

'Tis true, It was Adjudged againſt the Earl; but it was 
Agreed that a man might pꝛelcribe foz Rerorna Brevium , and that 
to have it within a Houſe only; fog that Place was fozmerly the 
Biſhop of Durham's Manſion Houſe. 

But the Preſcription was naught , becauſe it was applied only 
to the Return of the Writs ol the Queen : Foz be laid a Preſcption 
(in the Biſhop of Durham) to have Retorna omnium Brevium Prx- 
ceptorum & Mandatorum dictæ Dom Reginz , and ſays not of 
het Predeceſſots; and it ts platnly tmpoſſible, that a man hut 
hav* time out of mind the Return of the Queens Writs, when 
the Queen began her Reign within time of Bemozy. 

This Retorna Brevium carries in it (by Implication ) the 
Execution of Writs, tho it be not erpzeſs, as in the laſt pricedinig 
Caſe, where after the CU9Jos above mentioned is added, & 
Executionem corundem. 

Eee: And 
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And (o it was Adjudged in the Caſe of the Counteſs of Warwick 
againſt Atwood, Paſch. 41 Eliz. Rot. 33 1. B. R. 

This Liberty, tho' it carries an Exemption, pet it doth not 
exclude, but that the Sheriff map execute Wrirs within it. But 
then it is a MUrong, fo2 which the Loꝛd of the Liberty may have 

, his Action : But in ſome Caſes the Sheriff may lawfully do it, as 
in the Caſe of the King, a Non omitras, &c. in cale of Erecution 
of a Writ of Waſte, whereto he is particularly Empowet'd by 
the Statute, and ſometimes where the Thing is divided, &c. 

But 7 ſhall add no moze concerning this, but only ſay, 

Firſt, This Liberty of Retorna Brevium is a dangerous Liberty 
fo2 him that hath it; foz he is to be Reſponſible fo2 all the De» 
f of his Baylifls , as Eſcapes, &c. And if the Bayliff do not 
Account foz the Collection of the King's Revenue, &c. tis a 
Feather in his Cap, but a Thorn in his Foot. 

/ Secondly, Tis much derogatoy to the Juſtice of the Kingdom: 
e party muſt go to the Sheriff firſt, then to the Bayliff, &c. 


406 


and by this means Juſtice is delayed and diſappointed, 

here are two Libertics do abundantly moze hurt than they are 
woath, (viz.) the Gzants of Fines, eſpecially of Jurors, and this 
of Retorna Brevium: Thereſoze Edward the Firſt, a moſt CUiſe 
P2ince, Oeclared in Parliament, and it was Recozded in the Courts, 
That he would not grant it. Chis you will find in the Pleas of 
Edward the Firſt, towards the latter End, in Mr. Ryley. 
Paſſage meant is in Placita Parliamentaria 35 Ed. 1. fol. 366. in 
Mr. Ryley, it is this, 


Præce ptum Domini Regis, E Roy ad Dit & commande, Quod apres 
ceſt Grant qu'il ad fait al un Counte 
de Nicole, de Return de Brief avoir , en 
deux Hundreds à terme de la vie du dit 
Counte, le Roy ne voet doner ne granter a 
nulluy tiel Franchiſe tant come le Roy vi vera, 
Sil ne ſoit a ſes Enfantes demeſue, & coo 
voet le Roy que ſoit Eſcrit en le Chancellerie, 
en Gardrobe, & al Eſchequer. 


Thirdly, A Gzant of this Liberty was within a certain Precinct, 
and coulo not extend to a County, 2 H. 4. Fo as my Low Coke 
obſerves on W.z. cap 39. 2 Inſt. 452. 4 Gant to have Return of 
_ — 2 is void; fo2 in effect it taketh away the Office 
of a Sheriff. 


By that time J have applied theſe Obſervations, J ſhall in 
effect have done. 


Firſt, It is to be Conſidered, (Whether the Charters of Ning 
John dio Create the Return of Writs, 02 no? ſceing there are only 


Negative, 


— 


Oo” — . — 


In Scaccario. 


Negative, no Poſitive Mozds in it. Somewhat may be ſald to 
maintain this to be a good Gant of Rerorna Brevium, but be- 
cauſe the contrary bas deen admitted, J will admit it too, cſpc⸗ 
cially becauſe the ſcope of the Patent was, that the Abbot ſhout 
be immediate Officer to the King; and the intention of the Charter 
was to exclude the Sheriff, and that does appear by the concluſion, 
where an Exteption is made of the Sheriffs Power of mevling 
per Summonitionem, &c. and (0 it is like the Caſe of the Town 
of Berwick in 5 Jacobi, & Gzant to them that they ſhauld be a 
County, but no Gzant of having a Sheriff, was adjudged to be 
void, becauſe there would be no Officer to execute and do Juſtice. 
J do obſerve that 13 Ed. 3. in the ler there was an "Infozmation 
againſt this Abbot, and he pleaded the Charter of R. 1. but there is 
nothing of Retorn of Writs that J can find, and J have read the 
Book over. 

Secondly, le come to conſider the Gzant of E. 3. I ſay, 

1. Jt is a good Gtant of Retorna Brevium. 

2. There is a good annexation of it to the Hundreds by reaſon 
of theſe words ranquam nent Hundredis predi@t, fo? eben at 
this day ſuch a thing as of Eſtovers, &c. may be granted 
appurtenant. Sacheyerell againſt Porter, 13 Car. 1. 1 Cro. 482. 
1 Rolls 400. 11. H. 6. 11 Pl. 27. Now then by this Patent here is a 
Retorna mum, not onlp newly created, but newly created appur- 
tenant, and eſpecially ſince here is a kind of cognatton between 
the things, well be ; in like manner may Cognt- 
ſance of Pleas be granted, King ſhould grant that a Lord 
of an Hundred ſhould hade itionem omnium placitorum, &c. 
tanquam pertinent Hundred", &c. it would create Cogniſance of 
Pleas appurtenant to the Hundred; fo it being a Creature of 
the Kings it map be created as he pleaſes, either in groſs o as 
appurtenant ; foz a thing appurtenant map be by Gzant, though a 
thing appendant muſt be by Pꝛeſcription. 

Well now, this Abbot is ſeiſed of this Liberty quodammodo 
appurtenant. 

3. Chen the Monaſtery, &c. comes to be diſſolved and given 
to the Bing, it is to be conſidered what becomes of this Liberty 
then? J conceive this Liberty is in the hands of the King, as it 
was in the hands of the Abbor, ( viz.) as appurtenant, and that 
without the aid of the Statute of 32 H. S. c.20. It is adjudged Keil- 
way 72. Pl. 16. that this Liberty of Retorna Brevium when it 
comes to the King, remains in the Crown, and is not crtinguiſh- 
ed, rejoyned 02 dzowned thereby. 

And this Liberty is not by this coming to the Crown, rean⸗ 
nered to the County, but if that were a Queſtton, the ſald Sta⸗ 
tute of 3z H. 8. hath put it out of qucſtton. fo2 by that Sta⸗ 
tute it is in the ſame ſtate that it was befoze. "Tis true, the King 

migtt 


407 


——— — — 


Hill. 22 & 23 Gr. II. 


— ñ — — — 


might rejapn it to the County, but till te docs, it continues a 
Liberty diſtin, an Hunden in groſs, and the Sheriff (hail wite 
Ballivo Dom' Regis, &c. Cis true, if g man fozfeit ſuch a Lt- 
betty by non uſcr 02 miſ uſer, the Sheriff ſhall enter into it, and 
do, and erecute as in other parts of the County, becauſe in that 
caſe the King comes in in diſaffirmance of the Liberty, but other- 
wiſe it is where*the King comes in under a Subject, as in the 
Bar caſe he does. 

Fourthly, Ile come to conſider what alteration is made in the 
Caſe by the Gzant to Seymour and bis Attatnder: As to this J 
muſt obſerve, that the Verdict is ill found, fog tis conceſlir, &c. 
Dom” Seymour, &c. but not found what Eſtate, and here is a 
bzeaking off in the middle, of which we cannot tell what to make, 
Now when the King Gzants, and expꝛeſſes no Eſtare, ſome Books 
have held the Gzant to be vold; but the better Optuton ts, that 


it creates an Eſtate at will, 5 E. 4. 8. (the laſt Leaf) B. Pl. x. 


Davis 45, 
15. 


but 17 E. 3. 45- Pl. 46. is cxpꝛeſs in it, and ſo it was adjudged 
Paſchæ 8. Jacobi in Petſall's Caſe. 

hy then the conſequence will be, that by the Attainder the 
Will was determined, and then the King was in of his Old 
Keverſion, and then the Starure of 32 H. 8. ſerved well to pze- 
ſerve the Liberty in the ſame Eſtate (til. But if the Gzant were 
in Fee, then the King came in by a New Title, viz. the Attain- 
der, and then there is no benefit of the (aid Statute; ſo that 
this Erro2 in the Verdict is moſt to the diſadvantage of the 
Party (the Defendant.) who would not amend it; fo there was 
a Pzopoſal and Diſcourſe of amending, and ſome things were 
amenved ; but the amending of this Miſtake would not be con- 
ſented to by the Defendant. But to ſuppoſe this to be a Grant 
in Fee, I ſap till it ſtood of it (elf a Liberty without the Statute, 
and ſo when it returned to the Crown by Attainder, it ſtood not 
in need of any ſuch Statute, ft was Subſtantive and not melted 
down in a General Confuſion into the Fozm whence it was dc- 
r1ved, 

Fiſthly, Come we now to the Gꝛant to Kingſton : It has many 
Claufes in it, J will inſiſt upon two. 

1. The King Gzants Omnia Amerciamenta, &c. with large 
wozde, Cognita, Reputata, Acceptata, &c. J did ſap that the 
Gzaut of E z. made an anncratton of this Liberty of Rer' Brev. 
to the Dunozers ; and if we ſhould admit that, it were not ſuilt- 
cient to create an appurtenancy in reputation; and if it were no 
moze than ſo, theſe wozds would lay hold on tr. 

2. The other Clauſe J will reſt upon; thereby the King grants 
rot talia & tanta, &c. as any, Ec. had ratione vel prætextu Hun- 
dred* prædict' vyirtute prætextu, vel colore alicujus Doni, Chartæ, 


&c. Now certainly the latter wozds are (ublervient and _ 
arp 
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lary, and the ratione vel prætextu Hundredi governs all, fog it 
is but one entire Sentence, uke Finches Caſe, 6 Co. 39. This præ 
textu is a very large Clauſe and much moze than tot talia & tan- 
ta, wherefoze J conclude, that it is a good and ſufficient Gzant of 
the thing in Queſtion. 
Chee Objecttons dave been made, to which J Call endeavour 
to give Anſwers. | 

Object. 1. By the coming to the Crown the Liberty is mer- 


Anſw. 1. It is not. 

2. Admit it were merged thereby, pet that is not till the dil⸗ 
ſolution. (hy now in this laſt Gant there is a Retroſpect, and it 
is with a leaping over to the Seiſin which the Abbot had, and 
therefoze the Gzant of the King conjopning it to the poſſeffion of 
the Abbor, the Liberty is effectually revived and ereged in the 
ſame manner and condition as it was befoze the uniting of it 
to the Crown. 

Object. 2. If this Liberty be to be revived, yet tis not re- 
vivable without Special Words ; in the Grant to Seymour there are 
the words Retorna Brevinm, but in the Grant to Aigen, not. 

Anſw. Tor talia, &c. Does it, and tis as much as if all hay 
— particularly recited, becauſe it refers to a thing determi⸗ 


"Tis true, it there were an Act of Reſumption, as in Pager and 
Darcy's Caſe; 02 if the thing were meerly Perſonal, as in the Ab- 
bor of Walthams Caſe, the pztviledge fo; his Dogs in the Forreſt, 
ſuch General Mods will not revive and paſs the things, hecauſe 
of the ratio privata which intervenes ; but if there be nothing in 
the Caſe (which hinders) moze than the generality of the wozds, 
tis clear the wozws do it; no Caſe can be fuller than Amerediths 
Caſe is in this point, 9 Co. 29. B. zo. in the Caſe of Colchar- 
borow above-mentioned. The Rer' Brew, &c. came to the Crown 
by Act of Parliament. The King Ed. 6. grants to Francis Earl 
of Shrewsbury the Houſe, & quod habear tot talia, &c. ſpecially 
reciting many Pxtviledges, Liberties, &c. but not mentioning 
Returna Brevium, and concludes, & alia, &c. and it was adjudged 
that this Gzant in theſe general wozos did revive Returna Brew 
(fo2 J have a Repozt of the Cale ) but only foz the Cauſe above- 
mentioned Judgment was given againſt the Earl as to the 


thing. 

This Verdict is ill found, the effectual Statute which ſhould aid 
this Caſe if there were need is x Ed. 6. c. 8. which is not found ; 
thereby it is Enaaed, Thar all Letters Patents, &c. made or to be 
made by the King of any Honours, &c. Franchiſes, Liberties, &c. 
ſhould be good, ſure, & c. notwithſtanding any miſnaming, milre- 
cital or nontecital of the Ptemiſſes, or the lack of the true _— 
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